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PREFACE 


"W r 08 ＋ of he. 8 

| books upon this fubject 

4 being but mere copies, 
or. "bad tranſlations of old ones, 
long ſince grown obſolete by the | 
variation of practice, with the 
addition only of a few rules of 


court, or the abſtract of an act 


of parliament injudiciouſly in- 
fared, have, inſtead of ſhew- 
the young practicer the 

— and direct way, led him 
quite contrary, and ſo far from 
Swing him any 1 into the 
5 ro 3 ea 
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practice of the cou rt, that they 
have puzzled and confounded 
his judgment by the tranſcribers 
handing down rules and methods 
of practice as long ſince out of 
uſe as the books from which 


they were copied; ſo that many 


_ choſe rather to __ 


ire the way of! 
ow ſuch blind 


paſſengers than fi 


leaders. Beſides moſt of the 


antient boeks of Practice were 
wrote by attornies or practioers 


in the court of Cottthion Pleas, © 
who. being almoſt as little ac 


quainted with the practice of 


this court, as the modern edi- 
tors of clisſe books ſeerm to 
be with the practice of either 
court, wrote but ſparingly on 
this Bead; - ſo that if the prac- 


tice of this court, as publiſhed 
in thoſe books, was the prac- 
tice at this day, their account 


of it is by no means copious 


cfiough to give a * attor- 
ney 


FF BLRTACE _ 
ney a ſufficient inſight into the 
Practice of a court ſo exten · 
five in its 1 Juriſdiction as the 
court of King's s Bench is. Theſe 
reaſons occaſioned the publica- 
tion of the frit edition of this 
Work, 1 uw which the author with 
great labour ſeparated the mo- 
gern from ww a of the 'antient 


practice of the court as was 


> out of uſei: He confined 
himſelf to ſuck rules of the- 
geurt ad were then in force; 
and adghndged caſes as related 
te the then practice of the 
fHaurt ; whereunto he added 
 tweh- obſervations as he him- 
1elf had made in the courſe of 
many years practice, and which 
he had reaſon to hope would 
not be thought an unaccepta- 
ble part of the work : He al- 
ſo added ſuch precedents as 
were of frequent uſe in the 

i N 
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practice, and which were for 
the greateſt part drawn by bay 
moſt eminent 8 
The a and uncommon 
ſucceſs the former editions of 
this work met with, being ap- 
proved of by the moſt Eexpe- 
rienced practicers of the court, 
and commended as the moſt uſe 
ful book hitherto publiſhed upon 
this ſubject, induced the author 
to undertake the publiſhing this 
fourth edition, wherein he has 
taken notice of ſuch variations 
In the practice as have happened 
ſince the printing of the laſt 
edition, and inſerted a great va- 
riety of uſeful notes and obſer- 
vations on the! Practice.” 


4 
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THE 


| Attorney J Pradtice 
Fo N THE 


Court of King's Bench. 


c. ESE. WRT At Gat 5 If ED FIFTY I, ARR Ai Ra." 
— — | 


3 & the j fur! 22 of * court. 


HE court of King's Bench, ſo 7 ibs 
called, for that the king is ſup- Court; © 
poſed by the proceſs of the court 

| do ſit there, as he formerly did, 

conſiſts of a chief juſtice created by writ; and 

three other judges created by letters patent. How created. 

By the far. 20 Ed. 3. c. 1. the king's ju- : 

ſtices are to take no fee but of the king. 

And by the flat. I2, 13 V. 3. C. 2. the Their me 

judges commiſſions are to be made quamdiu Jin quamdiu 
bene ſe geſſerint, and their ſalaries aſcertained og — 


and eſtabliſned; but upon the addreſs of both 


E houſes of parliament they may be removed. 


At the common law the patents of the 
judges were determined by the demiſe of the 
king; but by fat. 7, 8 W. 3. c. 27. & 21. 
and ſtat, i Ann. fat. I, c. 8. F. I, 2. no pa- 

| B dene 


1 beir pover. 
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tent or grant of any office civil or military, 
ſhall ceaſe, or be void, by reaſon of the de- 
miſe of the king; but every ſuch patent or 
grant ſhall remain in force for the ſpace of fix 
months next after ſuch demiſe, unleſs in the 


mean time ſuperſeded or made void by the 


next and immediate ſucceſſor to the crown, 
The judges of this court are the ſovereign 
juſtices of oyer and terminer, gaol- delivery, 


and of eyre, conſervators of the peace, and 


the ſovereign coronets of the land. 4 Inft. 73. 
9 R. 1 1 


Je ili o The juriſdiction of the court is general, and 


the court. 


Crown fide. 


cover all England; it hath juriſdiction in crimi- 
nal and civil cauſes, and accordingly is divi- 


ded into a crown - ſide and a plea · ſide. 
The crown: ſide originally takes cognizance 
of all treaſons, felonies, miſdemeanors tend- 
ing to breach of the peace, or oppreſſion of 
the ſubject, and of all cauſes proſecuted by 


way of indictment, inquiſition, or informa- 
tion. Into this court indictments from all in- 


ferior courts, and orders of ſeſſions, &c. may 
be removed by certiorari; and a reſcous may 
be returned by the ſheriff; inquiſitions of 


felo's de ſe, or per infortunium interfect', are 


certified hither of courſe. Hence alſo iſſue 
attachments for diſobeying rules or orders of 
the court, concerning which the party ſhall 


be examined upon oath to interrogatories z 


and if guilty, ſhall be fined, and if 1 innocent, 
diſcharged. 


This court, being a ſupreme court of oyer 


and terminer, gaol-delivery, and eyre, ſuſ- 


* che Power of all other courts of the 


ſame 


/ 


in the Court of King's Bench. 
| ſame nature, in the ſame county wherein it 
ſiits, during the ſitting thereof. 4 Inſt. 73. 


On the plea-ſide, it hath conuſance in all Plea fade. 


pleas, by bill of debt, detinue, covenant, ac- 


count, and of all actions on the caſe, either 


upon promiſe, ſcandalous words, nuſances, 
trover and converſion, or penal ſtatutes, and 
all other perſonal actions, ejectment, Sc. a- 
gainſt any perſon ſuppoſed to be in the cuſtody 
of the marſhal; and in all perſonal actions 
for or againſt any officer, miniſter, attorney, 
or clerk of the court, Theſe officers, if they 
are ſued in any other court, mult have the pri- 
vilege of this court in refpect of their neceſſary 
attendance here. This court alſo may hold 
plea, by original writ out of Chancery, of all 
treſpaſſes on the caſe, treſpaſſes quare vi & ar- 
mis, replevins, quare impedits, Sc. but, as it 
is ſaid, not in debt, detinue, covenant or ac- 
count. 


This court may alſo regularly examine all May en , 
and all manner of errors in fact and in law, 27 # other 


of all judges and juſtices in their judgments, 
proceſſes and proceedings in courts of record, 
Not only in pleas of the crown, but in all pleas 
real, perſonal and mixt (the court of Exchequer que 


excepted ); it may reverſe a judgment given A 


in the King's Bench in Ireland. judgment of the 
| | 55 | K s Bench in Ireland. 


This court may alſo puniſh any Aden May punifh 


; magiſtrate, or officer of juſtice, for wilful or Ne ier magi- 
Fates. 


corrupt abuſe of his authority. 

This court may not only correct errors in 
judicial proceedings, but other errors and 
miſdemeanors extrajudicial tending to the op- 


2 p 


courts, 


—_ Exche- 


_—_—_ 


able in par- 
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preſſion of the Subject. 1 R. Raym. 6. 11 
Co. 98. Bagge's Cale, e 

Grants habeas It grants habeas corpus's to relieve perſons 
corpus's. wrongfully impriſoned ; for upon return of 
| the cauſe they may be bailed or diſcharged. + 


| Mandamus's It grants mandamus's to inferior courts to 


and prohibi - command them to do their duty, and prohi- 
__-  bitions to keep them within their proper ju- 
riſdictions. VVV 
Writ of error The errors of this court cannot be reverſed 
from this court but in the houſe of lords, except in ſome 
muſt be return cſes, where the action is firſt commenced in 
liament, if by the court of King's Bench, (and not by origi- 
original. If nal out of Chancery) according to the ſtat, 27 
by bill, in the Eli. c. 8. by which ſtatute the error may be 


Exchequer examined in the Exchequer chamber, but 

chamber. Se | — | 

0 | thence too it may be removed into parliament, 
Officers of the court of King's Bench. 

Crown: fide. N the crown-fide. 

Maſter of the The * king's coroner and attorney 

crown-office. 


in the court of King's Bench, commonly called 
the clerk of the crown, or maſter of the crown- 
office in the court of King*s Bench, now Fames 


K . 


—_ 


* The office of king's coroner and attorney being 
granted to one Vinter, who was never exerciſed in the 
office, the judges held, that the patent was void, and re- 
fuſed to admit him, for the benefit of the king and his 
people, and after ſignified his diſability to the king, and 
recommended another to him as ſufficient, whom the 
king ore tenus commanded them to admit and ſwear, 
Dyer 150. - op hp 


Burrow, 
* 


in the Court of King's Bench. 


Burrow, Eſq; holds his place for life by letters Hi: _ 


Patent under the great ſeal of Great Britain. 


He has the cuſtody of all the records in his Day. 


office. He is to attend the court when ſit- 
ting, and at his office every afternoon in term- 
time, and every morning and afternoon in the 
vacation; he iſſues out the proceſs of the court 
on the crown- ſide; examines and reports all 
matters referred to him by the court, or by any 
judge of the court; enters the award of the 
ſeveral proceedings of the court, by marking 
them upon the king's rolls, and other records, 
of which he has the cuſtody; taxes coſts, and 
ſettles attornies bills, when referred to him; 
nominates all ſpecial 3 juries on the crown-ſide; 
takes recognizances from the proſecutors of 
informations; takes an Inquiſition upon the 
death of any priſoner dying in the ing's Bench 
- priſon; and does all other acts by himſelf; or 
his ſubſtitutes, incident to the ſaid office, as 
are ſet forth under the ſeveral accounts of the 
duty of his clerks an ſubſtitutes aftermen- 


tioned, 


The ſecondary im the crown-office, Henry Secondary. 


Athorp Eſq; 


He is appointed by writing under the hand Appointment. 


and ſeal of the clerk of the crown. 


He is to make up a general docket every Duy. 


term of all the proceedings on the crown- ſide; 
to collect, number, and fort the rolls; to make 
up every iſſuable term an eſtreat of paper of all 
fines, amerciaments and recognizances for- 
feited to the crown, and to ingroſs and deliver 


the ſame over a week before the end of the 
" WY: term 


Clerks of the 


£r0Wn- office. 


Appointment. 


Duty. 
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term to the cuſtos brevium ; to draw up paper 
books in cauſes where there are ſpecial plead- 
ings; to give certificates of perſons having ta- 
ken the oaths to the government, and to aſſiſt 
the clerk of the crown in the execution of his 


office by attending the court; to adminiſter 


the oaths taken to the government, upon tri- 


als at bar on the crown- ſide, upon the arraign- 
ment of priſoners, and upon the day the grand 


jury receive their charge; and by doing ſuch 
other of the duty of the clerk of the crown 
as he requires to be done by his ſecondary. 

The clerks of the clerk of the crown, com- 


monly called the clerks of the crown-office, 


Henry Athorp Eſq; Francis Barlow Efq; Hen- 
ry Maſterman Eſq; Mr. John Bach, Mr. Wil. 
liam Hughes, Mr, Chriſtopher Burrow, Mr, 
John Wace, Mr. Thomas Maſterman, Mr. Jo- 


Nh Smith and Mr. Thomas Benſon. 


They are admitted by writing ſigned by the 
clerk of the crown for the time being, for 
their ſeveral and reſpective circuits or divi- 
ſions, by his ſubſcribing his name to an entry 
of an appearance by each clerk; and alſo to a 


particular of the counties, cities and towns al- 


lotted to ſuch clerk for his circuit or diviſion. 
Theſe clerks in their reſpective circuits or 


diviſions are to make dockets of the proceed- 
ings in every cauſe ariſing within their ſe- 
veral circuits or diviſions; to make a gene- 


ral comptrolment or abſtract of the pleadings 
or proceedings z to enter upon record all their 
proceedings at large; to inrol pardons, grants 


of deodands and felons goods, and to make 


but of the ſaid court on the Crown- ſide. 


out all ſpecial writs and other proceſs iſſuing 


The 


| | the hand and ſeal of the clerk of the crown. 


in the Court of King 8 Bench. -_ 


The ks of the rules on tha: crown-ſide, Clerks of the 


Francis Barlow Eſq; rules on the 


cron. ide. 
He is appointed for life by writing under 


Fe is to take minutes of all the rules on the Du. 


crown-fide z to draw up and enter the ſame 
in a book kept in the ſaid office for that pur- 
| Poſe, and to make copies thereof when re- 


quired ; to file and copy affidavits in cauſes on 


the crown-ſide, (which duty formerly belonged 


ro the ſecondary); to make a paper of all 


cauſes that are ſet down for argument, and 


= the crown. 


to deliver a 10 to each judge of the court. 


The examiner in che crown-office, Mr, Examiner in 


Mr, Thomas Benſon. OO the crowns 


He 1s verbally appointed by the-clerk of ; re SOLAR 


Fe files all interrogatories exhibited in the Duty, 


court againſt perſons for contempts, and ex- 
amines them thereon, and makes copies of 


* 


ſuch interrogatories, and the examinations 


thereon when required, and inrols the ſame ; 


and if the parties do not attend to be exa- 


mined, he certifies their defaults, 


The calendar keeper of the crown: office, Calmdar 
Mr. Thomas Benſon. | keeper. 
He holds his office by verbal appojnement A ee 


of the clerk of the crown. 


He is to make an abſtract every term of Day. 


the indictments, informations, convictions and 


inquiſitions on the rolls of the ſaid office, cal- 


led the bag - rolls; to award proceſs againſt 


B 4 coroners 


8 
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coroners for defects in their Jaca, and : 


to amend ſuch defects. 


The clerk of the grand juries, Mr. 75 


grand Juries. feph Smith. 


Appointment. 


Plea Ade. 
Conf rl. 


He holds his place for life by written ap- 
pointment under the hand 25 the clerk of the 


Crown. 


His duty is to make out a precept to the 
ſheriff of Middleſex to ſummon the grand 


juries; to call over the juries; to record 


their ſeveral appearances, defaults, and their 


being ſworn; to make out warrants to the 


high conſtables within the hundred of O/- 
ſulſton, directing them to ſummon their petit 
conſtables to appear before the grand jury of 


that hundred to make their preſentments; to 
Call over the petty conſtables within the ſaid 
hundred, and to mark their ſeveral appearances, 
and file ſuch preſentments as they ſhall make; 
and draw and ingroſs indictments on fuch of 
them as are mann 


n the plea-fide is 5 
The office of * chief clerk, who is  ſtiled 
in the records of the court capitalis clericus 
domini 


8 — 


* — 
» « 


* placita c cargm dom. rege apud N. in. termino ade 
paſchæ anno regni domini noſtri Caroli dei gratia 
Angliæ, Scotiæ, Francia & Hiberniæ regis, fei 
Aaſenſoris, Sc. decimo tertio, Tefte J. Batten. 

Rot. 420 | | 

Ausl. * 3 quod die b prox. poſt tres | 
ſeptiman. paſchz iſto eodem termino coram dom. rege apud 

Weſtm. ven. Rob'tus Henley, Ar. & Samuel Wightwick, 

Ar. capital, clerici domini regis ad placita in cur. ipſius 

|; dominy : 


in the Court of King's Bench. 


domini regis ad placita in curia igſius domin: 


regis coram ipſo rege irrotuland. afſignatus, is 
„„ : Er ES 


£ k 


—_ — N - N — — * r 
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domini regis coram ipſo rege irrotuland. aflign. & protu- 


ler. hic in cur. quandam petitionem ipſor. Rob'ti & Sa- 


muelis ſereniſſimo domino Carolo nunc regi Angl. exhib. 


et pet. quod petitio illa anacum beneplacito ipfius do- | 


mini regis ſecundum mandat. ejuſdem domini regis irro- 
tularetur, & irrotulatur in hæc verba, ſſ. To the king's 
moſt excellent majeſty — The humble petition of Naber. 


Henley and Samuel Wightwick, your majeſty's chief clerks 


for the inrolling of pleas before your ſacred majeſty to be 
holden. Whereas your majeſty hath been graciouſly 
pleaſed 10 ſettlè your petitioners in the office of chief 


1 | Clerks of your majeſty's court of King's Bench, and have 


confirmed the right of the ſame place avith a privy /eal, 
declaring your majeſty's pleaſure, that none ſhould pre- 
ſume to move your majeſty in any thing contrary to the 
ſame, and that if any of that nature ſhould be attempt- 
ed to paſs, the attorney and ſolicitor general ſhould 
inform the chief juſtices that they might inform your 


majeſty, and that if any ſhould paſs the great ſeal, the 


judges ſhould inform your majeſty before they ſuffer the exe- 


cution thereof as followeth in the privy ſeal annexed, which 
was according to the declaration made by your majeſty's 


late father, of ever bleſſed memory, which is likewiſe 
_ annexed; notwithſtanding which many ſuits hade been, 
and are daily ſet on foot againſt the petitioners ſaid office, 
and your majeſty hath been troubled with may petitions, 
and ſeveral references gotten concerning the writing of 
Latitats, the filing of declarations and marking the day 
. of filing them, the filing of affidavits, the performing 
of all miniflerial ſervices upon writs of error; and not- 
withſtanding your majeſty's gracious and royal intention, 


and meaning of your faid late royal father by the faid 


two privy ſeals declared, and that by the certificate and» 


advice of the Right Hon. the now Lord Keeper, and 


the late Lord Treaſurer Weston, inrolled by your ma- 


jeſty's expreſs command to prevent your majeſty's further 


trouble by ſaitors in this Kind ; by which certificate it 
appears that the principal of the ſaid ſeveral ſuits con- 
cerning the making of latitats and other writs, are nei- 

Bn N 5 ther 
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now exerciſed by William Lee, and uy 


ther fit for your 1 to — nor are grantable by 


law; yet if any thing ſhould paſs the great ſeal in pre- 
Judice of the ſaid office, it might greatly trench and be 


to your majeſty's wrong and loſs whenſoever it ſhould fall 


into your majeſty's gift; and ſeeing it would avoid all ſuch 
like inconveniencies, if the fees, and all the ſervices and 
buſineſſes to the faid office belonging or therewith uſed | 


and enjoyed by any your petitioners predeceſſors and 


their clerks, were by expreſs words in particular granted 
unto your petitioners ; may it therefore pleaſe your moſt 
excellent majeſty to give your royal directions, that the 


_ Privy ſeal of the tenth of December in the 5th year of your 


reign firſt above mentioned, may paſs the great ſeal, and 


that the lord chief juſtice of your majeſty's court of King's 


Bench for the time being may from time to time examine 
the particulars, rights, ſervices and fees belonging to your 
petitioners office, or uſed and enjoyed by the petitioners, 


their predeceſſors or any their clerks ; and that the lord 


chief juſtice for the time being may from time to time make 


certificate of the ſame to your majeſty's attorney general 


or ſolicitor general for the time being, who may upon 
every ſuch certificate prepare one or more warrants for 
your majeſty's royal ſignature to paſs the ſaid rights, ſer- 


| vices and fees in particular, and by expreſs words unto 
Four petitioners and the ſurvivor of them under he great 


feal, and that any ſuch certificate from any lord chief 
juſtice may be the diſcharge of any reference from your 
majeſty obtained or to be obtained, for as much as ſhall 
be in any of them certified reſpectively, with ſuch clauſes 
to be inſerted in any of the ſaid warrants, as your ma- 


jeſty's attorney or ſolicitor general for the time being 


ſhall think fit to eſtabliſh in peace the particular rights, 


- ſervices, fees and uſages of the petitioners ſaid office, to 


the petitioners and to the ſurvivor of them, and to preſerve + 
inviolable your majeſty's declaration in the ſaid privy 
ſea], and all the particulars therein contained; and that 
this petition, and your majeſty's anſwer thereunto, may 
be inrolled by your majeſty's expreſs command; and your 


petitioners, as in d all duty and allegiance they are bound, 
| | will 


fn the Court of King's Bench. 


This office has immemorially been granted Appointment. 


for life or lives by the chief juſtice of this 
COU for the time being. Show, P. C. 111. 


The duty of this officer is to iſſue out all Day. 


the proceſs of the court on the plea-ſide, or 
in cauſes between party and party, where the 
proceedings are by bill, to attend the couft 
wherever the ſame 1s held; to record and en- 
ter the rules and orders of the court; to in- 
rol the pleadings and judgments of the court; 
to file poſteas and writs of error, and all ſpe- 


cial 


8 n _— 
— 


will daily pray for your 3 — At the court at 
Whitehall, the 14th of Feb. 1636. his majeſty is gra- 
_ Ciouſly pleaſed that the privy ſeal foal paſs the great ſeal 
as is deſired, and that the lord chief Juſtice of the King's 
Bench for the time being ſhall from time to time examine 
and certify the particulars as is deſired in the petition, 
and that his majeſty's attorney or ſolicitor general for the 
time being ſhall upon every ſuch certificate prepare one 
or more warrants for his majeſty's royal ſignature to pals 
in particular, and by expreſs words, the rights, ſervices 
and fees now certified under the great ſeal unto the pe- 
titioners and the ſurvivor of them, with ſuch clauſes to 
be inſerted in the ſaid warrants as may beſt eſtabliſh in 
peace the petitioners particular ſaid rights, ſervices, fees 
and uſages, and preſerve inviolable his majeſty's decla- 
ration in his ſaid privy ſea], and all the particulars there- 
in contained ; and his majeſty? s further pleaſure is, that 
any ſuch certificate from the lord chief juſtice of his ma- 


jeſty's court of the King's Bench ſhall be a diſcharge of 


any reſerence now lately granted from his majeſty, for ſo 


much as ſhall be in any of them certified reſpectivelyß 


touching any of the rights, ſervices or fees of the pe- 
titioners ſaid office, and that this petition and his ma- 
jeſty's anſwer thereupon ſhall be inrolled by his majeſty's 
expreſs command, to prevent his majeſty's further trou- 
ble by ſuitors in this kind; for which this ſhall be unto 
them and every of chem ſufficient warrant. _ 

Fran. V al: 
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cial and common bails; to keep remembrances 
of all writs and records of judgments, and to 
do ſuch acts by himſelf or ſubſtitutes, as are 
| hereafter ſet forth to be done by his clerks and 
ſubſtitutes after mentioned 1 Ch. Cafes * 40. 


15 36 H. 6. anno dom 1458. Rot. 36. 


An antient * England, E it remembered, that Wil. 
ſurrender and to wit. liam Sond, chief clerk of our 
grant of on lord the king to inrol pleas before the king 
afee of 7 himſelf, on the tenth day of Judy in this ſame 
„ -.-.* before our lord the king at Weſtminſter, 
brought here into court a certain ſchedule, 


and prayed that it might be inrolled, and it 


1s inrolled in this form. England, to wit. Be 
it remembered, that on the tenth day of July 
in this ſame term, in the court of our lord the 
king before the king himſelf at Weſtminſter, 
came William Sond, chief clerk of our lord 
the king, to inrol pleas before the king him- 
ſelf, in his proper perſon, and in the fame 
court, of his mere and free will, into the 
hands of Sir ohn Forteſcue, Knight, chief 
juſt ice of our lord the king, aſſigned to hold 
Pleas before the king himſelf, (o whom of right 
it belongs to give and grant the ſaid office to 
 wohomſoever he ſhall pleaſe, whenſoever the ſaid 
office ſhall be void, during the time in which the 
ſaid Sir John Forteſcue ſhall be chief juſtice 
of our lord the king, to hold pleas before the 
king himſelf) ſurrendered the office, to wit, of 
chief clerk to inrol pleas before the king him- 
ſelf, and that in the ſame court, on the ſame 
day, wholly reſigned and relinquiſhed to the 
ufe of William Brome, and to the intent that 
the 


in the Court of King's Bench. 
the ſame chief juſtice might grant the ſaid office 
to the faid Milliam Brome, and that the ſaid 


_ William Brome might be admitted into the ſaid 


office by the ſaid court; which ſaid ſurrender 
the ſaid chief juſtice forthwith here in court 
accepts, and the ſaid reſignation and relin- 
quiſhment in the fame immediately here re- 
ceives and admits; upon which forthwith 
here in court, on this ſame day, the ſaid chief 

juſtice grants the ſaid office to the ſaid Wil- 
_ liam Brome, to hold, occupy and exerciſe in 


the ſame maniter Ho” form as other officers _ 


have heretofore lawfully held, occupied and 
exerciſed the fame ; nevertheleſs upon this 
condition, that if the ſaid HVilliam Brome ſhall 
die, living the ſaid Jilham Sond, then the 
ſaid William Sond may hold, occupy and exer- 
Ciſe the ſaid office from the death of the ſaid 
William Brome, in the ſame manner and form 
in which the ſaid William Sond before held, 
occupied and exerciſed the ſame; and the ſaid 
William Brome on the ſame day is admitted 
into the ſaid office by the ſaid court, to hold, 

occupy and exerciſe the ſame for the term of 
his life, with all profits, fees and commodi- 
ties belonging to the ſame office, as freely, 


and in ſuch manner and form as F. H. Hugh 


H. and the ſaid William Sond, or any of them, 
or any other officer, have heretofore lawfully 
held, occupied or exerciſed the ſame, and 
well and faithfully to occupy and exerciſe the 
ſaid office, is charged and ſworn by ny ſaid 
court, &c, | 


England, 


13 
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England, D E it remembered alſo, that the 


to wit. B ſaid William Brome on the ſaid 
tenth day of July, in this ſame term before 


our lord the king at Weſtminſter, brought here 
into court a certain other ſchedule, and prayed _ 
that it might be inrolled, andit is inrolled in 
this form, England, to wit. Be it remem- 


bered, that on the tenth day of Juby in this 
lame term, before our lord the king at Weſt- 
minſter, came William Brome in his proper 
perſon, and acknowledged himſelf ro owe to 
William Sond 401. ſterling, to be paid to the 


ſaid William Sond on the feaſt of St. Michael 


the Archangel next to come; and unleſs he 


ſhall do it, the ſaid William Brome wills and 


grants that the ſaid 40/7. be made of his lands 
and chattels to the uſe of the ſaid William 
Sond, to be levied, &c, The condition of 
the aid recognizance is ſuch, that if as Jong 
as it ſhall pleaſe the ſaid William Sond to ſit in 


the court of our lord the king before the king 

himſelf, and to continue his perſonal reſidence 
there fitting i in the ſaid court, the ſaid Milliam 

Brome ſhall permit the ſaid William Sond to ſit 


in the place of the office of the ſame Wil. 


lam Brome, which is called the office of 


chief clerk of our lord the king, to inrol 
pleas before the king himſelf, and to take 


ſuch profits and revenues of the ſame office 
during the time in which the ſaid Milliam 
Sond ſhall fit in the ſaid court in form afore- 


faid, and continue his perſonal reſidence in 


form aforeſaid, as the ſaid William Sond ſhall 
think proper to receive during that time, then 


ä | | 5 


in the Court of King's Bench. 
the ſaid recognizance to be void, otherwiſe to 
continue in full force, &c, . 


is 


The ſecondary, or deputy to the chief clerk, Secondary, 


now Samuel Clarke, Eſq; 


He is verbally appointed by the chief clerk. Appointment. 
He aſſiſts the chief clerk in the execution of Day. 


his office, by attending the court wherever the 
ſame is held; and after the riſing of the court 


he attends at his office in the Temple every af- 


ternoon in term: time, and every morning and 
afternoon in the vacation, to ſign judgments, 
and to examine all matters referred to him by 
the court, and to make his report thereon to 
the court; to tax coſts and attornies bills, 
when referred to him; to take the acknow- 
ledgment in court of all deeds to be inrolled, 

all bails juſtified in court, affidavits ſworn in 

court; and to charge the marſhal with the 

_ cuſtody of all perſons brought into court by 


habeas corpus; to {wear attornies in open 


court, and cauſe their admiſſions to be in- 
rolled; to diſcharge recognizances of bail upon 
the defendant's ſurrender to the cuſtody of the 

marſhal; to nominate ſpecial juries z to re- 
cord the verdicts of the juries upon trials at 


bar; to draw up ſpecial verdicts found upon 
ſuch trials, and to make certificates of all 
judgments to be regiſtered in the counties of 


Middleſex and York. 


He has the cuſtody of all money paid into 


court, and for the keeping thereot is paid 
20 f. for every hundred pounds, and after that 
rate for every greater or leſſer ſum ; and for 
every {um under 10/. he IS 22 25. Pa. 


5 fac. 1. 
But 
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rules. 
Appointment, 


_ Dayy. 


Clerks of the 
paper. 


Duty. 


Clerk of the x 


| Appointment. © 
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But this duty is now — by the * ö 
of the writs, as his deputy. 


The clerk of the rules, Mr. Tan Cooper. 

He holds his place for life by appointment 
in writing under the hand and ſeal of the 
chief clerk, 

He is to attend the court, and wks minutes 


of the rules and orders made by the court in 


civil actions between party and party, and to 
draw up the ſame, and make copies thereof 


when required; and to file and copy all pe- ; 
titions and affidavits on the civil ſide, and to 


draw and ingroſs aſſignments of the eſtate 


andi effects of poor priſoners diſcharged by an 
act of parliament made for the relief of debtors, 


with reſpect to the impridummene of their per- 
ſons. 


The cha of the paper, „Mr. Eduard Ben- 
ton, and Mr. Robert New. 
They hold this office by writing nickr the 
hand and ſeal of the chief clerk, for their 
lives and the life of the longer liver of them. 
They attend the court at H/etminſter every 
day during the ſitting thereof, and at the 


King's Bench office every afternoon in term- 
time, they read the rules of court, affidavits, 


records, deeds, libels, ſuggeſtions, and other 
matters on the plea-ſide of the court: All ſye- 
cial pleadings on the plea-ſide of the court, in 


cauſes by bill, are left with the clerks of the pa- 
per, who make copies of ſuch ſpecial pleadings, 


and when iſſue is joined thereon, make u 
the ſame into paper books, and ſet down all 


cauſes to be argued in court on writs of error 


_ and 


in the Court of King's Bench. 17 
and demurrers, or other ſpecial matters, and 
deliver a copy thereof to the judges. Theſe 
officers alſo claim the copying of all ſpecial 
pleadings, and making up the paper books 
where the proceedings are by original writ; 
and in Michaelmas term 1734. the court de- 

termined the right with them; but it is ſaid 

they had antiently nothing to do in ſuch caſes; 

and they do not now claim ſuch right on ſcire 


Facias, writs of error, and audita querela, which 


two laſt are always proceedings by original 
writ. 1 Vent. 296. 2 Mod. 94. 
No attorney or clerk attending here in Attornies nut 
court ſhall deliver to any attorney or clerk at- 7 deliver or 
tending here in court, or to any other perſon, ” e 2 
or ſhall receive from any attorney or clerk at- TT 4 Ns : 
tending here in court, or from any other per- into the office of 
ſon, any ſpecial plea that ought to be put into e clerk of 
the office of the clerk of the paper, or copy the paper. 
of the ſame plea, before the plea is put into the 
office of the clerk of the paper; and ſuch Copy te be 
copy, after the plea is put in, ſhall be made 244 and 


by a clerk attending in the aid office of 1 ray 
clerk of the paper, and ſigned with the hand aher. 
of one of the clerks there attending: Penalty 
for the firſt offence 105. to be paid to the box 
for the uſe of che poor ; for the ſecond offence 
205. and for the third offence, to be expelled 
the court. Trin. 2 Jac. 1. Trin. 16 Car. 2. 
Mich. 2 W. & M. 
Note; Mr. Benton ſets down cauſes in Hi- 
lary and Eaſter terms; Mr. New in Trinity and 


Michaelmas terms. 


em of the dockets, commitments and Cert 4 
ſa isfactions, row Mr. Vm. Child, dackets. 
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Duty. 
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He holds his office for life by appointment 


under the hand and ſeal of the chief clerk. _ 
He makes and keeps an alphabetical docket 


of the judgments, and all other entries upon 


record in the ſaid court on the plea-fide, and 


enters commitraents and ſatisfactions. 


Clerk of the 


declarations. 


Appointment. 


Duty. 


Fg 


The clerk of the nden now Mr. 
Ralph Day, 

Is appointed for life by writing under the 
hand and ſeal of the chief clerk. 

His duty 1s to receive, file and pye all de- 
clarations and bills in the ſaid court; to ſhew 
the files to the filacers, clerks, and attornies 
of the court; to grant certificates to priſoners, 
to enable them to apply for their diſcharges; 


to attend at Weſtminſter, or on a judge of the 


court, with the records in his cuſtody, when 


required; and to attend at the King's Bench 
office for the dif] patch of the ſaid buſineſs. 
The clerks, filacers and attornies of the 


court, are to pay to this officer for receiving, 


filing and keeping the bills and declarations, 
2 f. at the end of every term. And if any 


of the clerks, filacers, or attornies, ſhall re- 


fuſe to pay the ſame on requeſt, they may be 
ſuſpended from the privilege of their practice 
at the diſcretion of the chief clerk or ſecon- 


dary. Mich. 15. Paſcb. 19 Car. 2 


Clerk of the 


common bails, 
&c. 
Appointment. 


po 5 


The clerk of the common bails, eſtreats 
ard poſteas, now Mr. Charles Haddock. 
He holds his office for life by appointment 
under the hand and ſeal of the chief clerk. 
He files all common bails, makes out cer- 
tificates to the marſhal on the filing common 
2 bails 


in the Court of King's Bench. 


bails for priſoners on orders for their diſ- 
charge; marks deliberaturs on poſteas, eſtreats 


all amerciaments ſet by the court, and admi- 
niſters the oath taken of the ſervice of writs 
according to the late act of parliament. 


The ſigner of the writs, Mr. Joby Heb- Signer of the 


aurits. 


berdine. 


He holds his place by parol appointment Appointment. 
of the chief clerk. | 
His duty is to ſign all ſignable writs, and Duty. 


to enter the remembrance of them on rolls of 
parchment ; to take and file affidavits to hold 
to bail; to receive and deliver out writs of 


error and certiorari, and to enter them in a 


book; to file writs and ſpecial bails; to make 


copies of writs and affidavits. and to attend 
the judges when required. 20 
The “ clerk of the treaſury, and cuſtos bre- Clerk of the 
dium & recordorum of the court of King's treaſury. 


Xo Bench, 


— 


——— 
* 


* Angl. H. Pro eo quod offic. clerici theſaurar. & 
warrant. & cuſtod. record. dom. regis & brevium cur. 
dom. regis coram ipſo rege co'it. vocat. Bancus regis 
apud Weſtm, remanen. in domo theſaurar. dom. regis 
pertinen. cur. ill. cum omnibus feod. proficuis & commo- 
ditat. adinde pertinen. de jure pertin ordini & diſpoſi- 


tioni capitalis juſtic. ejuſdem cur, pro tempore exiſten. 
ut inciden. offic. ſuo ad intentionem quod eadem offic. 


ſuppleantur per perit. & ſufficien. perſonas exercere ea- 
dem; ordinat. eſt die ſabbati prox. poſt craſt. aſcenſionis 


dom. iſto eodem termino per totam cur. hic, per & cum 
conſenſu prædilecti & fidelis conciliarii dom. regis Johan. 


Popham milit. capitalis juſtic, dom. regis ad pl'ita coram 


ipſo rege tenend. quod imperpetuum poſthac fu'it offici- - 


um, quod vocabitur oficium the/aurar. de banc regis, 
quod bh'ebit pro termino vite ut pertinen. adinde omnia que 
: | ſun 
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Bench, now Beverſham Filmer, eſq; and Mr. 

Theodore Fohnſon. 5 Ha ; 
e WM The 


„ 


\ 


unt aut preantea fuerunt in diſpifitione prædicti capitalrs 


juſtic. ut pertinen. eidem offic. fue officiis except. warrant. 
attorn. fadtur. record. de niſi prius in com. Midd. & tran- 


2 f{eript. S certification. ſuper br'ia error. & reception. & 


filation. de les queriturs & attachiament. in eadem cur. & 
cuſtod. figill. pro bill. Midd. & conſervat. record. de at- 

tinctur. cum feod. adinde pertinen. Et quod poſthac im- 
perpetuum fuer* officiar. exercere Mc. ill. pred. theſau- 
rar. qui imperpetuum vocabitur clericus theſaurar. de ban- 
co regis, qui h'ebit & gaudebit pro termino vitæ ſuæ tot. 
exercic. feod. profic. & commoditat. pertinen. aut uſa ca- 
piend. cum aut pro eodem (except. feod. & profic. ill. 
præantea except.) Quod quiden officium clerici the- 
ſaurar. cum feod. & profic. adinde pertinen. ut prædici- 
tur ſemper diſponetur per prædictum capitalem juſtic. 
pro tempore exiſten. prout idem vacuum devenerit tal. 
idon. perſon. qual. idem capitalis juſtic. adinde no'iabit 


E aſſignabit pro termino vitæ ejuſdem perſonz ſic no'iand. 


& aſſignand. quæ quidem perſona fic no'iand & aſſignand. 
jurat. fu it in cur. fore inde officiar. congruentur & Vebit 
pro termino vitæ ſue reception. & cuſlod. omnium record. 
& br'ium infra eandem cur. (except record. de attinctur. 
warrant. attorn. les queriturs & attachiament. præantea 
except.) Et Hebit factur. omnium record. de nift prius ex- 
emplification. cop. record. & certification. inde in cancellar. 
& cameram ſcacc. 8 de niſi prius in com. 
rkficat. ſuper b'ria de error.) 
Et quoad reception. intration. & cuſtod. warrant. attorn. 
officiar. appunctuat. fuerit per capitalem juſtic. pro tem- 
pore exiſten. ad exercend. idem, qui imperpetuum vo- 
cabitur clericus warrant, quod quidem officium cum feod. 
& profic. adinde pertinen. ſemper fuerit ad diſpoſitionem 


capitalis juſtic. pro tempore exiſten. quz quidem perſona 


fc nominand, & aſſignand. h'ebit receptionem, intration. 


& cuſtod. omnium warrant. attorn. in eadem cur. Et 


quoad faQur. record. de niſi prius in com. Midd. faerit 
officiar. ad exercend. idem, qui imperpetuum vocabitur 


clericus de niſi prius in Midd. Quod quidem offic. cum 


feod, & protic. adinde pertinen. ſemper fuerit ad diſpoſi- 
Ds e . tionem 


in the Court ok King's Bench. 21 
The office of clerk of the treaſury and 
cuſtos brevium & recordorum, formerly called 
the office of cuſtos brevium & recordorum, is 
an antient office, and is an office for life, at 
the diſpoſal of the lord chief juſtice of the 
court for the time being. Vide 1 Lev. 1. 
The late Lord Raymond, chief juſtice of Appointment. 
this court, by writing under his hand and 
ſeal, conſtituted and appointed the ſaid Bever- 


om Filmer and Theodore Fohnſon, and the 
C 3 langer 


— 
— 


tionem capitalis juſtic. pro tempore exiſten. & tal. per- 
ſon. qual. capitalis juſtic. adinde nominabit & aſſignabit, 
quæ quidem perſona fic nominand. & aſſignand. h'ebit 
factur. omnium record. de niſi prius de Midd. Et quoad 
tranſcript. & certification. ſuper b' ria de error. officiar. 
fuerit ad exercend. idem, qui ſemper vocabitur c/ericus 
error. Quod quidem offic. cum feod. & profic. adinde 
pertinen. ſemper fuerit ad diſpoſitionem capitalis juſtic, 
pro tempore exiſten. tali perſon. qual. idem capitalis ju- 
ſtic. adinde nominabit & aſſignabit, quæ quidem perſon. 
ſic nominand. & aſſignand. h'ebit factur. tranſcript. & cer- 
tificat. ſuper b'ria error. Et quoad cuſtod. record. de at- 
tinctur. ſimiliter ordinat. eſt per eandem cur. quod eadem | — 
- cuſtodientur in prædict. dom. theſaurar. in pluteo An- 
glice a pre/s ſubt. duas ſeras & claves una earundem cla- 
vium cuſtodiend. per capitalem juſtic. ejuſdem cur. pro 
tempore exiſten. et altera per attorn. generalem dom. re- 
_ Lis pro tempore exiſten. ea intentione quod eadem ad om- 
nia tempora tuto cuſtodientur. Et quoad reception. & fi- 
lacon. de les queriturs & attachiament. & cuſtod. ſigill. 
bill. de Midd. ſimiliter ordinat. eſt, quod fuerit officiar. 
ad exercend. & cuſtodiend. eadem, qui 1mperpetuum vo- 
cabitur cuſſos de les queriturs & attachiament. Quod 
. * officium cum feod. & profic. adinde pertinen. 
mper diſponetur per les puiſne juſtic. ejuſdem cur. aut 
majorem numerum eorundem exercend. per talem per- 
ſonam & perſonas & in talibus modo & forma qual. 5 
idem les puiſne juſtic. aut major numerus eorum limi- 
W aut N Paſ. 4 Jac. 1. Rot. 171. 


Duty. 
1 Lev. 64. 
T. Ray m. 53. 


1 Sid. 77. 
1 Keb. 288, 


The Attomey's Pattice 
longer liver of them, to be clerk of the trea- 
ſury, and keeper of all the king's writs and 


records of the ſaid court (except the making 


the records of niſi prias in the county of Mid- 
aleſex, and tranſcripts and certificates upon 


writs of error, and receiving and filing of 


queriturs and attachments in the fame court, 
and the keeping of the records of attainder); 


to hold for their lives, and the life of the 


longer liver of them. 

This officer has the poſſeſſion of the trea- 
ſury of the ſaid court at Weſtminſter, and the 
cuſtody and charge of the records and writs 


there; before the beginning of every term, 


he gives notice in writing to one of the judges, 
whole turn it is to keep the eſſoin, and at- 
tends the judge at Weſtminſter, with the other 
officers of the court for that purpoſe; he 
likewiſe gives conſtant attendance at the trea- 


ſury by himſelf or deputy every day in term, 


during the fitting of the court, and attends. 


With the keys of the treaſury in vacation-time, 


when required, in order to ſearch for, and 
make copies and exemplifications of records; 
and at the end of every iſſuable term he tran- 
ſcribes from the records all iſſues, fines, amer- 


ciaments and recognizances forteited, which 


are to be eſtreated into the court of Exche- 
quer ; he tranſcribes and ingroſſes from the 
lea-rolls all iſſues that are to be tried by rift 


prius in the ſaid court, and examines the ſame 


with the plea- roll, (except as aforeſaid) and af- 


ter they are examined, ſeals them for trial 


and by bis clerks he gives daily attendance at 


his office in Gray's Inn, from the time the 


judges appoint their circuits till the circuits 


"ry... 


irn the Court of King's Bench. 23 

ate over, for the tranſcribing, examining and 9 
ſealing the records of niſi prius for all the cir- 

cuits in England, and for making Exemplifi- 

cations if required. 


The clerk of the os brevium in the 1 inner Clerk of the 
and Upper treaſury, Mr. William Tully. cuſtos brevium 


in the inner 
rea ſury. 


He holds his office by verbal appointment Hiotatment. 
from the clerk of the treaſury. 

He performs the duty of the clerk of the Duty. 
treaſury and cuſtos brevium in the inner and 
upper treaſury. 


The clerk of the cſtos brevium in the outer Clerk of the 


treaſury, Mr. Taverner Wallis. cuſtos brevium 
| in the outer 


treaſury. 


He i is puh by writing under the hand A 


and ſeal of the cuſtos brevium. 
He is to perform the duty of the clerk of Dag. 
the treaſury and cuſtos brevium in the outer 
treaſury, and has the filing and keeping the 
. of che plea · ſide of the ſix laſt terms. 


The clerks of nif f pins, the ſaid Mr. 2 Clerks of niſi 
Jaw Tully, Mr. Taverner Wallis, Mr. Bever- prius. 
ſham Filmer, and Mr. Fames Backhouſe. 
They are verbally appointed by the cuſtos — 
brevium, 

They are as clerks to the tuſtos brevium, to Dag. 
tranſcribe from the plea- rolls all iſſues to be 
tried by nf prius in the reſpective circuits, 
and to ingroſs the jurata's thereto; and to 
make N thereof, if required. 
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Signer of the 
bills of Mid- 
dlleſex. 


Appointment. 
Duty ; 


The Attomey' 8 Pꝛadtice 


The ſigner of = bills of audi, Mr. 
William Marſhal, 5 

He is appointed in writing by the three 
puiſne judges. 

He ſigns all proceſs by bill of Midalgſer, 
keeps proper books to enter the ſame, with 


alphabets referring thereto, for ſuitors and 


others to have recourſe to; adminiſters the 


Clerk of the 
2 


Appointment. 


Duty. 


oaths on affidavits of the cauſes of action, and 


makes alphabets referring thereto ; makes co- 
pies of ſuch affidavits, and gives certificates 
when required. 


The clerk of the errors, Robert Salkeld, 
eſqʒ * 
Is verbally appointed by the lord chief ju- 

ſtice of the court for the time being. 
It is his duty to allow all writs of error di- 


e ee e abs: faid 
court, and brought upon judgments given by 


the ſaid court in crown as well as in civil 


cauſes; and upon the allowance thereof to 


give certificates, and to make out ſuper ſedeasis, 


if deſired, immediately where bail is not re- 


quired; but not till after the bail is com- 


plete, where bail is required; z to attend the 


taking of bail, to give rules for better bail; 


to attend the judges in court with the bail. 


book upon adding or juſtifying bail; to draw 


up the recognizances, and enter them on re- 


cord; to give rules to tranſcribe the records, 


and indorſe the returns on writs of error; to 
make tranſcripts of the records; to get the 
returns ſigned by the lord chief juſtice; and 


to deliver ſuch writs of error as are returnable 


in 


in the Court of King's Bench. "oy 
in the Exchequer chamber, with the tranſcripts 
- annexed to the clerk of the errors of the Ex- 

| chequer chamber; and if the writ of error be 
returnable in parliament, to carry the writ 
and tranſcript to the houſe of peers; and in 
caſes where the records are not tranſcribed, 
he 1 is to ſign non proſo's on ſuch writs of error. 


The ſealer of the writs. 
His late majeſty king Charles the Wat Sealer of the 
by letters patent under the great ſeal of Eng- i. 
land, bearing date the 2d day of June in the 
25th year of his reign, granted to the moſt 
| noble Charles late duke of Cleveland, then Appointment. 
carl of Southampton, and his heirs male, in de- 
fault of iſſue male of lord George Fitzroy, 
fince deceaſed without iſſue male, the receipt, 
revenue, yearly profits, ſum and ſums of mo- 
ney, and other commodities whatſoever ari- 
ſing and to become due and payable for the 
ſealing of any writs, exemplifications, or other 
things whatſoever uſually ſealed, or that ought 
to be ſealed with the ſeal or ſeals of his ma- i 
jeſty's courts of King's Bench or Common Pleas, | 
or either of them; and alſo the offices of re- 
ceiver general of all the ſaid revenues, pro- 
fits and ſums of money, and comptroller ge- 
neral of all writs and other things that ſhall or 
ought to be ſealed with the faid ſeals or either 
of them, and of the ſums of money payable 
for the ſame. The preſent duke of Cleveland 1 
came into poſſeſſion of this office by virtue of 
the ſaid letters patent on the death of his fa- 
ther, the ſaid Charles duke of Cleveland, and 
exerciſes the ſame by Hutton Perkins, * his 


OY 
The 
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* 3. A. 


The A pays aud. crown 
à fee-farm rent of 4x37 8% 
6d. every term, amounting | 1953 14.9. 
yearly to | 

The ſeals office is open 
. enen, . 

In term time, for a fort- 
night after Hilary and 
Trinity terms; and for y to 11 3 to 6 
a week after Eaſter and 
Michaelmas terms, from 


In vacation- time, WE to 1 1 to 
28 above, from 15 9 3 5 


Clerk for tran- The det of ths lord chief juſtice for tran- 
feribing records ſcribing from the plea-roll the records of 110i 
of nif1 prius in prius, in the county of Ye, 1 is Mr, * 
un mus Tuly. 


Appointment. This 7 is appointed by the chief Ju- 
ſtice of the ſaid court for the time being. 
Duty. His duty is to tranſcribe from the plea- rolls 
| | the ſaid records of niſi prius, and to examine 
and ſeal the ſame; and to receive and file the 
warrants of attorney on the plea- ſide of the 
court. 


ders clerks, The jud ges A 
Appoiniment. Tbey are verbally appointed by the reſpec- 
tive judges whom they ſerve. 
Duty. And they are to attend their en 
© judges for the more eaſy diſpatch of ſuch buſi- 
neſs as comes before them. 


lar. The flacers are Mr. Albany Wallis, and 
Mr. T veodore 7 
They 


iu tor Court oy eee reit. 


They hold their places for their lives by Appointment. 


| appointments under the hand and ſeal of 
the chief juſtice of the court for the time 


being. | 


Their duty is to write on parchment, and Duty. 


to enter on record all writs of capias, alias, 
pluries, exigent, proclamation and outlawry, 
Pone and diſtringas, and all other writs and 
proceſs founded on original writs out of Chan- 
cery, returnable in this court, and iſſued be- 
fore the defendant's appearance ; and to enter 
bails and appearances to ſuch proceſs, and make 
tranſcripts of outlawries into the Exchequer. 
Mr. Vaughan has acted as filacer for the 
following counties, cities and towns. 
Counties of Bedford, Berks, Bucks, Cam- 
bridge, Cornwall, Cumberland, Devon, Dorſet, 
Hereford, Heriford, Huntingdon, Kent, Leiceſter, 
MMiddleſex, Norfolk, Northampton, Notting- 
ham, Northumberland, Oxford, Rutland, Sa- 
| bop, Southampton, Somerſet, Stafford, Suffolk, 
Surrey, Warwick, Weſtmoreland, Worceſter, 
Wilts, and York. = 
Cities of Canterbury, Ctventry, © Exeter, 
London, Litchfield, Norwich, Worceſter, and 
York. 5 | | 
Towns of Newcaſtle upon Tyne, King flow 
upon Hull, Nottingham, Pool, and Southamp- 
p.. 5 | : 
Mr. Theodore Johnſon acts as filacer for the 
counties of Ee and Monmouth, = 


Ulſher and cryer, (formerly called cryer and Uher and 


8 porter) now Mr. John Collier. 
_ He 


= * 
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28 The Attoney's Pzaitfce 
Appointment. He holds his office for life by letters patent 
under the great ſeal of Great Britain, and 
executes his office by two deputy uſhers and 
two deputy criers, whom he appoints by wri- 
ting under his hand and ſeal for their lives. 

His duty 1s to take care that the court 
room be kept in order; to attend the judges 
chamber at Weſtminſter, the court when ſit- 
ting ; to make all proclamations that are to 
be made therein, and to aſſiſt in adminiſtring 
oaths taken in court. - 
Deputy court-keeper appointed by the cryer 
and uſher; and 

The keeper of Weſtminſter-Hall appointed 5 
by the warden of the Fleet. Both theſe per- 
ſons claim and take fees from the ſuitors of 
the court on trials at Veſtiminſter; but neither 
of them are apprehended to be officers of the 
court, and conſequently intitled to no fees. 


Marſhal of the The marſhal of the King's Benth Priſon i is 
King's Bench. John Aſhton eſq; 
Stat. 8 & 9 By the flat, 8 & gW.3.c.27. it is among 
W. 3. c. 27. other things enacted, That from and after 
© the firſt day of May 1697. the office of 
marſhal of the King's Bench priſon ſhould 
© be executed by the perſon or perſons to 
* whom the inheritance of the ſaid priſon, 
priſon- houſe, lands, tenements and other 
© hereditaments of che ſaid priſon ſhould then 
* belong, in perſon, or by their ſufficient de- 
puty or deputies, for whom they ſhould 
be anſwerable; and the profits and in- 
heritance be ſequeſtered to make farisfaCtion 
for eſcapes, &c, 


The 


ie Ot 


„0 


4 


„ 


1 


2 ww 1 ww ant} W 23 X DP mw 


in the Court of King's Bench. | 


29 


The ſaid John Aſhton, eſq; formerly held Appointment : 


this office by leaſe for a certain number of 
years, determinable on his death, and was 
admitted by the court upon the faid leaſe, 


and took an oath of office. 


Bur now by the flat. 27 Geo; 2. c. . * 
priſon of the marſhalſea of this court, and 


the ſcite thereof, and the ground and appur- 


tenances thereunto belonging, and the power 


of granting the cuſtody of the ſaid priſon, 


and the office of marſhal of the marſhalſea 
aforeſaid, are veſted in the crown unalien- 
able. 

And by the ſaid act the aid John Aſhton 


. efq; is continued in the ſaid office during ſo 


long time as he ſhall behave himſelf well 
therein, and be reſident in the ſaid priſon, or 
within the rules thereof, and no longer ; and 


after his death, reſignation or amoval, and 


ſo upon every other vacancy, another officer is 


to be appointed by the crown to hold in like 


manner. 
The marſhal is to have the appointment of 


the inferior officers. The marſhal and infe- 


rior officers are removable for neglect or miſ- 


behaviour. Perſons ſelling the office of 


marſhal, or the inferior offices thereto be- 


longing, Sc. are to forfeit their right in the of- 


fices, Sc. and the Purchaſer diſabled to hold. 
Perſons who had purchaſed any inferior of- 


 fices, and were in poſſeſſion at the time of 


the act, are to hold the ſame, giving ſecurity 
for the eWeucion of ſuch office, and may aſ- 
ſign the ſame with conſent of the court, &c. 


and the purchaſer ſhall be ſubject to the regu- 
| lations in this act. Sat. 27 Geo. 2, c. 17. 
3 The 
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1 Str. 50. 


Deputy mar- 


Sal. 
Appointment. 


Clerk of the 


paper of the 
King's Bench 


priſon. | 
Appointment. 


Duty. 


Chaplain. 


The Attozney's P2atice 
The marſhal is to have the cuſtody of the 


"allen belonging to the ſaid courr, od of all 
the priſoners committed to the ſaid priſon ; 
and he is to be anſwerable for the eſcape 
of any priſoner out of his cuſtody ; and by 


himſelf, or his deputy, is to attend the court 


during the ſitting thereof, and on the chief 
juſtice whenever his lordſhip appears in his 


publick capacity. Vide 9 Co. 98. Cro. Car. 
587. 1 Jones 463. 3 DEA. 205. p. 7. 


The deputy marſhal is Mr. Henry Jordan. 
This office is in the diſpoſal of the pro- 


prietors of the inheritance of the King 5 Bench | 


priſon. 


The clerk of hes paper of the King s Bench 
priſon i is Mr. E. 


This office has been lol — for life 
by appointment in writing under the hands 


and ſeals of the proprietors of the inheritance 


of the ſaid priſon. 
He enters the commitments of all priſo- 


ners committed to the ſaid priſon, and all de- 


clarations and other charges delivered againſt 


them; as alſo the committiturs of all perſons 
charged in execution; he enters and returns 
all writs of habeas corpus directed to the mar- 


ſhal, and makes out all copies of cauſes and 


certificates of priſoners detainer. 


Chaplain of the King's Bench priſon i is the 
reverend Leonard Howard D. D. rector of 
St. George the Martyr in Southwark, 


Ro 


of the ſaid priſon. 


1 ; 
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in the Court of King's Bench, 31 
This office has been uſually granted for Appointment. 
life by indenture under the hands and ſeals 
of the proprietors of the inheritance of the 


ſaid priſon; and is now in the appointment 
of the marſhal, 


The >rk of the day rules of the King's Clerk A the 
Bench priſon is Mr. Cotham. ;- 0 TO 
He holds this office for life, by like ap- Appoinimeni. 
pointment, from the ſaid proprietors. 
He is to attend the ſaid priſon in term-time, Duty 
and draw up and ingroſs the petitions of ſuch 
priſoners as petition the court for day rules, 
and to carry or ſend them to Weſtminſter at 
the ſitting of the court. 
There are alſo two turnkeys. 
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The four tiptaffs, one attending on WR” Tiff 
judge of the court, are appointed for their re- Appointment. 
ſpective lives by writings under the hands 
and ſeals of the proprietors of the inheritance 


Their duty is to attend on their reſpective Duꝶ. 
Judges conſtantly in court, and at their cham- 
bers to execute the warrants directed to them; 

and to take charge of every priſoner commit- 
ted in court, or by a judge at his chambers; 
and to deliver ſuch priſoner to the marſhal. 


The affociate and marſhal for trials by niſ Meciate and 


Prius in London and Middleſex, is Mr. Neviſon marſhal at 
 Robley, © niſi prius in 
Lond. & Mid. 


He is verbally appointed by the chief; Ju- 4 
ſtice of the court for the time being. OED 2 


He : 


The Atto2ney's Pꝛadice 


He is to attend the chief juſtice at all tri- 


als in London and Middleſex ; to enter the 


cauſes ſet down to be tried; to enter ne reci- 
Piaturs; to receive the records and writs, and 
to mark them in order of precedency as they 
are brought in; to call the cauſes; to receive 
or withdraw records, and deliver out poſteas, 


and to mark out ſuch records as are left un- 
tried. | 


Clerk of nifi 


prius in Lond. 
and Middle. 
Apporntment. 


Duty. 


The clerk of niſi prius for trials in London 
and Middleſex is Mr. John Skynner. 
This officer is verbally appointed by the 
chief juſtice of the court for the time being. 
His duty is to attend the ſittings, to call 
the jurors, and mark them {worn on the pa- 
nel; and in caſes of ſpecial juries to mark 
the tales, if there be any ; to indorſe on the 
panel che default of the defendant's appear- 
ance, and the proclamations made on infor- 
mations and indictments, and who appears 
to proſecute for the king; to read the re- 


cords, and all deeds and other written evi- 


dence; to take notes of accounts, and of ſuch 
other matters as the lord chief juſtice ſhall di- 
rect; to take minutes of every ſpecial verdict, 


and draw up the ſame and make copies there- 


of, and to take all other verdicts; to indorſe 
all verdicts, and to record all nonſuits upon 


the panel; to draw up all certificates to be 
| ſigned by the chief juſtice; to take minutes 

of all orders made at i prius; to draw them 
up, and make copies thereof; and alſo to 


take all recognizances entered into at ſuch ſit- 
tings; and ſince the late act for the better re- 


gulating of juries, he draws the names of the 
perſons 


Fi w (dd V hw © C0Þ 1 


dleſex is Mr. Benjamin Thomas. 


the lord chief juſtice of the court for the time 
is bulinels is to attend the court, and pa. 


in the Court of King's Beneh. 33 


perſons returned to ſerve on juries,” marks tbe 


names of the perſons ſworn on the panel; 


takes notice of the names of the defaulters, 
and their fines for not appearing ; and of per- 
ſons excuſed or challenged. 


The cryer at niſi prius in London and Mid. Cryer at niſi 
8 | prius ia Lond. 
and Middl. 


Appointment. 


This officer is alſo verbally appointed by 


make the ſeveral proclamations, and call and 


ſwear the juries; to ſwear the bailiffs to prove 
ſervice on ſuch of the jurymen as are called, 
and do not attend; to ſwear the witneſſes, 


and all other perſons who are to be examined 
in eourt, and to open and adjourn the court. 


As to the office of ſheriffs. Sͤ!ber igt. 


Sheriffs are to be ordained yearly on the Sheriffs to be 


morrow of All. Souls at the Exchequer by the cheſen by the 
chancellor, treaſurer and chief baron, taking chancellor, &c. 
to them the chief juſtices if they be preſent. en % morrow 
Stat. 9 Ed. 2. flat. 2. Slat. 14 Ed. 3. c. 7. 7 All Souls. 


But before the people had the election of 
their ſheriff in every ſhire where the ſhrievalty 


was not of fee. Artic. ſuper chart. 28 Ed. 1, 
J 5 : 
None ſhall be ſheriff except he have ſuf- None to be 


ficient lands within the ſhire to anſwer the e but 
ſuch as have 


king and his people. Sat. 9 Ed. 2. flat. 24," 
Stat. 5 Ed. 3. c. 4. Stat. 14 Ed. 3. c. 7. Stat. " po! * 
13 & 14 Car. 2. c. 21. F. 7. 


Every ſheriff ſhall abide in perſon within Sheriff 1 . | 


N a bailiwic. 


| his bailiwic. Stat, 4 Hen. 4. . 5. fide inbis 


y 


34 


Sheriff not to 


tarry in his 
office above a 


year. 
But may act 
zn Michael- 
mas term, 


* 


and Hilary 
term, unleſs 


diſcharged. 


No under ſbe- 


riff or ſberiſs abide in his office above one year. Stat. 42 


clerk to abi 
in his office 


above a year. 


The Attozney's Praitice 
No ſheriff ſhall tarry in his bailiwic above 
a year, and then another to be ordained. Slat. 
14 Ed. 3. c. 7. Stat. 28 Ed. 3. c. 7. Stai. 
42 Ed. 3. c. 9. Vide infra ſtat. 23 Hen. 6. c. 8. 

If any ſheriff ſhall execute or return any 
writ or warrant within Micbaelmas term, after 
the 6th day of November, and before any writ 


of diſcharge delivered to him, he ſhall not be 


damnified by the „fat. 23 Hen. 6. c. 8. altho” 


he hath occupied the office before the days of 


return Craſtino Martini, Oftabis Martini, or 
Quinden Martini. Stat. 12 Ed. 4.c. 1. 
Every old ſheriff ſhall have power, as 


ell to execute and return any writ or warrant, M 
as to execute every other thing which to the 


office pertaineth, during the terms of St. Mi- 


cbael and St. Hilary, unleſs he is lawfully diſ- 


charged. Stat. 17 Ed. 4. c. 6. 
No under ſheriff or ſheriff's clerk ſhall 


Ed. 3. c. 9. Vide infra ſtat. 23 Hen. 6. c. 8. 
None that hath been ſheriff of any county 


No fheriff ball a year ſhall be within two years next choſen 


avithin tæuo 


again, if there be other ſufficient, Sal. 


years be choſen Ric. 2. c. 11. Vide infra flat. 23 Hen. 6. 


again, if &C. 


Confirmationef The ſtatutes 14 #4. 3. c. 7. 42 Ed. 3. c. 
flat. 14 Ed. 3. 9. and 1 Ric. 2. c. 11. ſhall be obſerved in 
every county (the under ſheriffs and other of- 


c. 7. 42 Ed 
3. c. 9. and 


t. 8. 


1 Ric. 2. c. j 1. ficers within the city of London excepted, and 


Except as to 


London, azd ritable to the office of ſheriff, and alſo ſuch 


ewhere the 
ſprievally ts 
inhberitable. 


ſuch counties except in which divers be inhe- 


perſons which have eſtate of freehold in the 
office of ſheriff}; and if any ſheriff or under 


ſheriff, or ſheriff's clerk, occupy the office 


cantrary to the ſtatutes before recited, he ſhall 
RE : 


farfeit 


the under ſheriff ſhall nevertheleſs continue in 


in the Court of King's Bench. 33 
forfeit 200 J. yearly as long as he occupieth Penaliies on 
contrary to the faid ſtatutes; the one moiety . = 
to the king, the other moiety to him that ,;, 8 
ſhall ſue. Stat. 23 Hen. 6. c. 8. "theſe ftatutes. 
The under ſheriffs and other officers of ſhe- Under Serif, 
riffs of Brito! may occupy their offices from &c. of Brittol 
year to year, as the under ſheriffs and other 22 5 2 * 
officers of ſheriffs of London may do, not- 
| withftanding the acts 42 Ed. 3. c. 9. and 23 
Aen. 6. c. 8. Stat. 6 Hen. 8. c. 18. F. 3. 
If any ſheriff ſhall die before the expira- Sherif” aying 


= c : | | before, &c. the 
tion of his year, or before he be ſuperſeded, "9%" uri 

* : f te the 
his office, and execute the ſame in the name offce in his 


of the deceaſed till another ſheriff be ap- name waril 


pointed and ſworn z and the under ſheriff &. 
8 ſhall be anſwerable for the execution of the 5, 139 
office during ſuch interval as the high ſheriff 25% for, &c. 
would have been; and the ſecurity given by , 1b; 
the under ſheriff and his pledges ſhall ſtand a i ah * 
| ſecurity to the king, and all perſons whatſo- cariq to the 
ever, for the due performance of his office du- ling and all 
ring ſuch interval. Stat. 3 Geo. 1. c. 15. F. 8. Peron, & . 
It ſhall not be lawful for any perſon to O af nd 

buy, ſell, let or take to farm 4 of Fa fon 8 
under ſheriff or deputy ſheriff, ſeal-keeper, 2. to be 
county clerk, ſhire clerk, gaoler, bailiff, or N fold 
any other officer pertaining to the office of ” — 
high ſheriff, or to contract for any of the 
ſaid offices, on forfeiture of 5007. one moie- Penalty, 
ty to his majeſty, the other to ſuch as ſhall 
ſue in any court at Weſtminſter within two 
3p” after the offence. Stat. 3 Geo, 1. c. 15. 

OS „ 

Nothing before in this act ſhall hinder any 
high ſheritf from conſtituting an under ſheriff 
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or a en ſheriff, as by law he may; nor 
to hinder the under ſheriff, in caſe of the high 
ſheriff's death, when he acts as high ſheriff, 
from conſtituting a deputy z nor to hinder 0 
ſuch ſheriff or under ſheriff from receiving 
the lawful fees of his office, or from taking 
ſecurity for the due anſwering of the ſame; 
nor to hinder ſuch under ſheriff, deputy ſhe- 
riff, ſeal-keeper, Sc. from accounting to the 
high ſheriff for all ſuch lawful fees as ſhall be 

by them taken, nor for giving ſecurity ſo to 
do; nor to hinder the high ſheriff from al- 
lowing a ſalary to his under ſheriff, Qc. or 
bother officers. Same ſtat. F. 11. - 

A Sheriff's They that be bailiffs of ſheriffs one year 

bailiſſ not e ſhall be in no ſuch office by three years next 

_ following, except bailiffs of ſheriffs which in- 

one year in herit in their office. Sat. 1 Hen. 5. c. 4 

4, except, & Every ſheriff ſhall have his deputy 15 this 

Sheriff to . court to return and receive writs; and every 

his deputy in deputy yearly before Hilary term ſhall have 

1 ono his name and place of reſidence in London or 

name and place 1 

of abode ſet up Middleſex let and continued up in tables in the 

in the office. office of the ſecondary for that purpoſe, upon 
pain of the under ſheriff*s forfeiting for every 
term that he ſhall make default, the ſum of 20). 
Stat. 23 H. 6. c. 10. Hil. 21. Reg. Cur. Paſ. 
23 Car. 1. Mich. 1684. Paſe is Car. 2. 

o under fbe- No under ſheriff, or bailiff of any liberty, 
riff or ball, ought to be admitted during ſuch his employ- 
#0 practice a ment to practice as an attorney, upon pain of 
attorney. 

"excluſion from the employment of an attor- 
ney 3 and not to be re- admitted. Stat. 1 H. 
5, c. 95 Reg. Cur. Mich, 1 8. 


i 


in the Court ok King's Bench. 3 
If any ſheriff, under ſheriff, or deputy, or Sherif, &c. 
bailiff of any liberty, ſhall wilfully delay the 4g ese, 

® * 5 way = J.. cution, liable 
execution of any proceſs, or ſhall take or re- „ fachen. 
quire any undue fees for the ſame, or ſhall _ | 
give notice to the defendant, thereby to fru- 
W ftrate the execution of any writ or proceſs, 
or having levied money in execution, ſhall 
detain the ſame in his hand after the return of 
the writ, the officer fo offending is liable to 
an attachment, information, commitment, or 
fine, as the caſe may require. Mich. 1654. SN 
No ſheriff, or ſheriff*s deputy, ſhall make No warrant 
or deliver, or ſuffer to be made or delivered, %/re aurit 
any warrant or warrants before the writ or cel 1 4 
writs be duly ſued forth and delivered to him; , 
nor deliver, nor ſuffer to be delivered, any be allowed. 
blank warrants to arreſt or attach any perſon. 
Ea. 15 Car. 2. Stat. 43 Eliz. c. 6. F. 1. 
Stat. 3 Car. 1. c. 4. Stat. 16 Car, 1. c. 4. 
Stat. 9 M. 3. c. 25. Stat. 6 Geo. 1. c. 21. 


1 


Every under ſheriff ought, upon reaſonable Copy of inver- 


notice given to him, to deliver a true copy of 2 to be de- ” 
the inventory of any goods taken by him upon _ -__ 4 

a fi. fa. or elegit, to the party requiring the“ I 
ſame, he paying for ſuch copy not exceeding 
N e 

Every warrant to be made out upon any Warrant 6 

writ out of the King's Bench, Common Pleas ba ve the ſame 

or Exchequer, before judgment, to arreſt any 2 rn ! 
perſon, ſhall have the fame day and year ſet 2 + Jown 
down thereon as ſhall be ſet down on the on the writ. 
writ itſelf, under the forfeiture of 104%. to be p. 
paid by the perſon who ſhall fill up or de- : 
liver out ſuch warrant; the penalty to be 
recovered and divided as the other penalties 
Hy, >" 4 in 
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any bond, but 
to, &c. 
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N .. 25. F. 42. Stat. 6 Geo. 1. 
c. 21. 8 | 


Sheriff; 6 take Sheriffs, To, mal jet out of priſon all per- 
bail of wy e ſons in their cuſtody by force of any writ, 
* 45 bill or warrant, in any action perſonal, Ec. 
Mal afio, upon reaſonable ſurety of perſons having ſuf- 

ficient within the counties, to: keep their days, 


except, &c. (perſons in ward by redemption, execution, ca- 


Pias utlagatum or excommunicatum, ſurety of the 
peace, and all perſons committed by ſpecial 
commandment of any juſtices excepted); and 

and mot to take no ſheriff, nor his officers, ſhall rake any obli- 
gation for any cauſe aforeſaid, or by colour 
of their office, but only to themſelves, nor by 
any perſon, which ſhall be in their ward b 
courſe of law, but upon the name of their 
fice, and upon condition written, that the ſaid | 
priſoners ſhall appear at the day contained in 
the writ, bill or warrant; and if any ſheriffs 
or officers aforeſaid take any obligation in 
other form by colour of their offices, it mal 
be void. Stat. 23 Hen. 6. c. 10. „ 
If the ſheriffs return upon any perſon cepi 
corpus, or reddidit ſe, they ſhall be chargeable 
to have the bodies at the 1 5 of the returns, 

as before this act. Stat. 23 Hen. 6. c. 10. 

N Hes It ſhall not be lawful for any ſheriff, under 
en executions. ſheriff, bailiff of liberties, their officers, ſervants 


12 d. for very of deputies, by colour of their office, to take 


20 5. where 


* for the ſerving of any extent or execution 


teedi not 1001, upon the body, lands or goods of any per- 
4 6 d. for ſon, more than 12 d. for every 20s. where 


. the ſum exceedeth not 1004. and 6 d. for 
which be Galle very 205. above 1000. that he ſhall levy and 
ky or take deliver in execution, or take the body in exe- 
ele body in cution for, upon pain that every ſheriff, Se. 


EFecution for. | 7 which 


the real debt amounts to; which ſum the 


| held 28 Elz. T7. Raym. 1. Salk. 331. Show, 363. 


in the Court of King's Bench. 39 


= which thall do the contrary, ſhall forfeit to Penaly. 
the party grieved his treble damage, and ſhall 
= forfeit 40 l. the one moiety thereof to the 


queen, and the other moiety to the party that 


Vill ſuc for the ſame. Sal.“ 29 Eliz. c. 4. 


5 This act ſhall not extend to any fees to be Not to extend 
taken for any execution within any city or #2 citier, &c. 


town corporate. Same ſtat. F. 2, 


It ſhall not be lawful for any ſheriff or their On crit of 
bailiffs, or for the bailiff of any liberty, by H or p2ſeF- 


colour of their office, or by reaſon of their #" le dale 


| 7 . d. 
executing any writ of batere facias poſeſo> 194, , the > 


nem, or ſeiſinam, to receive any greater fee earl rent 


than 12 4. for every 205. of the yearly value ere the 
of any lands, Sc. whereof poſſeſſion or ſeiſin , exceeds 
ſhall be given, where the whole exceeds not 


not. the yearly 


| alue g I, 
the yearly value of 100 l. and 64. for every oy 3 


205. per ann. above the yearly value of 100 J. every 205. per 


| Stat. 3 Geo, 1. c. 15. F. 16, ann. above, 


Poundage in no caſe ſhall be taken for exe- _ ot 


cuting any writ of capias ad ſatisfaciendum, n. fa. i 1ake 


or on charging any perſon in execution by poundage only 


virtue of ſuch writ, for any greater ſum than Ver #4 real 
debt, which is 


3 | | to & hed 
plaintiff is to mark on the back of the writ , the back of 


before it be delivered to the ſheriff ; and if 2b av-7e. 


any theriff, Sc. ſhall take greater fees, ſuch 


offender ſhall be adjudged guilty of extortion, 
injuſtice and oppreſſion ; and being convicted 
ſhall forfeit to the party grieved treble da- Penalty. 
mages, and double the ſum extorted; to be 
decreed by the court out of which ſuch writ 
r iſſued, 


1 


— 
— 


* This printed ſtatute is wrong; the parliament was 
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ifſued, on complaint and proof of ſuch ex- 
tortion before the court, in ſuch ſummary 
way as to them ſhall ſeem meet; and every 
perſon ſo offending ſhall forfeit 2007. one 
moiety to the ing, and the other to ſuch 
as ſhall ſue in any court at Weſtminſter, pro- 
vided that ſuch ſuit be commenced within 
two years after the offence, | S/at. 3 Geo. I. c. 


1 15. . „ 
Fees due n Per cur. The uſage has been, ſince the 
Ca. ſa. fat. 28 Eliz. to take a fee upon a ta. ſa. and 


ſuch a fee is allowed to the ſheriff for his 
trouble which he had in the execution; and 
ard on a fi. if there be a ſecond execution, (as where the 
cond execution. party dies in execution, and a f. fa.) he ought 
to have a fee for that alſo. Ruled per Holt 
ch. j. An action will lie for his fee; for the 
law permitting him to take it, makes It a 
duty. Show. 363. Salk, 331. 1 85 
Fee on elegit. The ſheriff ſhall have the fees for executing 
A an elegit, © Salk, 333. 
His peundage Where the ſum exceeds 1007. the ſheriff 
when —_ ſhall have 124. for every pound of the firſt 
reer ooh hundred, and 69. for every other pound over 
ERR. r00/. Cro. Car. 286, 287, 
Extends mt s The proviſo that this {hall not extend to 
cities er IEWIS. cities or towns corporate, is only to be in- 
tended for the executing of judgments in the 
courts of ſuch corporations, and not to the 
ſheriffs of cities or corporations for the 
executing judgments out of ſuperior coaris. 
FE Car. 287. 
Nor to rea! This ſtatute does not extend to real execu- 
3 tions, but only to executions in perſonal ac. 
tions; Therefore does not extend to an babere 
 factas 


- 


as 


in the Court of King 8 Bench. 41 


Facias fer iſnam or Poſe Nonem. Salk. 3 3 1. Sed 


vide antea ſtat. 3 Geo. 1. 


The ſtatute does not extend to executions Nor to execu- 


upon ſtatute merchants, recognizances, &c. tions on ſtat. 


for the act is to be underſtood where the judg- werchant, &c. 


ment redditur in invitum, and not by the vo- 
luntary confeſſion of the Party. Salk. 331, 


332: | 
Though the ſheriff 5 have ſuch fees as Sheriff may 


are allowed by the ſtatute, he may not take a 20 dale a 


bond for them ; for under the colour thereof bhi bis 
he may ſo have double fees. Cro.-Car: 29877 | 
Every ſheriff or other officer, who ſhall Sheriff te jub- 


: 15 out any warrant upon any writ, ande tbe 4. 
not ſubſcribe the name of the attorney who 


or ney name 
on eVEry War- | 


ſued out the ſame, ſhall forfeit 57. to be aſ- „n 
ſeſſed as a fine by the court; one moiety to 


the king, the other to the party grieved. 
Sat. 12 Un 2. . 1 


The court taking into conſideration the Sheri to rec 


| oreat delays and EXPENCES that attended the turn writs and 
old method of amercing ſheriffs for not re- _ in — 
turning writs, and bringing into court the * ee 


after ſerwice 


body of defendants arreſted by them, ordered, of rule; ur elſe 
that for the future all writs ſhould be returned, artachment. 
and the body of every ſuch defendant ſhould 


be brought into court within fix days next af- 
ter ſervice of a rule on the under ſheriff for 
that purpoſe; and on default thereof the 


court will grant an attachment againſt the 


ſheriff, without giving him a day to ſhe 
cauſe. Tin. 5, 6 Geo. 2. 


By a rule made Hil. 19 Fac. 1. taking n no- Judicialaurits 


: tice, that it was a query whether judicial 4 % executed 


writs iſſuipg out of this court could be exe- 9 fer in 
. e cuted 
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* in the counties of Wales, and that di- 
vers precedents had been conſidered by the 
court, whereby it appeared to be the conſtant 
uſage of the court to iflue ſuch writs into thoſe 
counties; it is declared, that all ſuch judicial 
writs may be awarded to, and ought to be ex- 
ecuted by the ſheriffs of thoſe counties in ſuch 
manner as judicial writs by the ſheriffs in Eng- 
land. Raym. 206. 1 Lev. 291. 2 Keb. 649, 
„ OG Oh 8 Saund. . 
Sheriff of And by a rule made Trin. at Can. I. it is 
Cheſter 0 I. ordered, that the ſheriff of the county of 
e hol Cheſter ſhall return all writs iſſuing out of this 
2 Str. 1089. court directed to him, according to the re- 
ttuurn of ſuch writs, on pain of forfeiting 50 J. 
Raym. 171. 1 Lev. 256. 1 Sid. 407. 2 Reb. 
410, 464. 
Deputy heriff The deputy ſherifls, and al] other 1 | 
and other of. of the court, ought perſonally to appear be- 
ficers to attend fore the . day of every ſecond return of 
_ court. 
every term, and continue there during the re- 
ſidue of the term. Mich. 1654. 


Shri on 1: The ſheriff of every ſhire, being no city 


725 hed . or or town made a ſhire, within which there. is 
franchiſe or any franchiſe or liberty, the lord whereof 1s 
liberty, to ap- intitled to the return of writs, ſhall (if re- 
point a deputy quired by ſuch lord) within one month after 
k - 7 1 ſuch requeſt, nominate, and appoint one or 
„n more deputy or deputies at the coſts of ſuch - 
franchiſs. Jord, to be reſident at ſome convenient town 

or place in or near ſuch franchiſe or liberty, 
Place and cofts to be appointed by the lord chancellor and 
zo be appointed chief juſtices of B. R. and C. B. or one of 
2 4 them, hereby authoriſed to appoint ſuch town 
3 or place, and to ſettle what coſts or charges 


ſhall be paid therefore by ſuch lord; and ſuch 
* 


in the Court of King's Bench, 
deputy or deputies ſhall reſide at ſuch town or Deputy to r. 


43 


place fo to be appointed, and have authority . writs, = 
in the ſheriff's name to receive and open all 2 i" name | 
ſuch writs and proceſs, (the execution or re- 
turn whereof doth belong to the lord of ſuch e warrants 
franchiſe or liberty) and in the name and un- 70 the lord of 
der the ſeal of the ſheriff to iſſue out ſuch 9 franchiſe. 


warrant or warrants to ſuch lord, as by law 
is requiſite, for the due execution of ſuch 


and under foal 


of Heri is 


writ or proceſs; and ſuch deputy or deputies 


is, and are required, on tender of any ſuch 


writ or proceſs, to receive and open the ſame, 
\ iſſue ſuch warrant therein without delay, 
in ſuch manner and form as the ſheriff may 
or ought to do, without taking any further Taking no more 
fee than what is now due and accuſtomed for 752 the ac- 
| ſuch warrant; on pain that every ſuch ſheriff Hime, tes. 


or deputy, guilty of any wilful neglect or 


default, ſhall be puniſhed as for a contempt 


of court, and make ſatisfaction to the 
damaged. Stat. 13 Geo. 2. c. 18. F. 6. 


party 


Puniſhment of = 


ſheriff or de- 


puty making 


evilful neglect. 


All ſheriffs ſhall, at the expiration of their Sheriff to turn 
office, turn over to the ſucceeding ſheriff, by 
indenture and ſchedule, all ſuch writs and 
proceſs as. ſhall remain in their hands unexe- 


cuted, who ſhall duly execute and return the 


over all pro- 
ceſi to ſucceed- 
ing ſheriff. 


fame; and in caſe any ſuch ſheriff ſhall re- Penaly. 


fuſe or negle& to turn over ſuch proceſs, in 
manner aforeſaid, every ſuch ſheriff ſo neg- 


lecting or refuſing, ſhall be liable to make 


ſuch ſatisfaction, by damages and coſts, to 
the party aggrieved, as he, ſhe or they ſhall 
ſuſtain by ſuch neglect. or refuſal. Stat. 20 
Cad. 2. c. 37. 5. 1. | 


Ne 
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Net fn be c. No ſheriff ſhall be liable to be called upon 
led upon io fe to make a return of any writ or proceſs, un- 
e er. leſs he be required ſo to do within fix months 
d be after the e of his ſaid office. Same 
months after 895 F. 2. 5 
expiration of 
bis office. toy 
The office of Queen Elizabeth by letters patent g ned 
county clerk is the office of clerk of the county coutt, or 
in the di/po- ſhire clerk of the county of Somerſet, to Mit- 
| . 2 , 7on,' with all fees, &c. for term of his life, and 
of the king. afterwards appointed Arthur Hopton, ſq; ſhe- 
riff of the fame county, who interrupted” 
Mzton, claiming that which was mentioned 
to be granted to Mition to be incident to his 
office of ſheriff, and thereupon he appolred a 
clerk himſelf of the county court. Reſolved 
that the letters patent were void in law. Ar 


es Eliz. Mition $ We 4 Co. 71 2. 
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=: DR The 1 of this court, or any two 
for taking aft of them, whereof the chief juſtice to be 
davitsconcern- One, ſhall and may by one or more com- 
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#is cart this court from time to time, as need 
if fo be appointed 
] FE tht judees. ſhall require, impower what and as many per- 


= ſons as they ſhall think fit and neceffary in all 
| and every the ſeveral ſhires and counties with- 
in the kingdom of England, dominion of 

Males and town of Berwick upon. Tweed, to 

take and receive all and every ſuch. affidavit 

and affidavits as any perſon or perſons ſhall be 

willing and deſirous to make before any of 

the perſons ſo impowered in or concerning 

| any 


another 
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in the Court of King's Bench. 45 
any cauſe, matter or thing depending or any f 
wiſe concerning any of the proceedings in the | 
ſaid court, as maſters of Chancery in extraor- 
dinary do uſe to do; and any judge of aſſiſe 4 judge of 
in his circuit may take and receive any affi- se in bis 
davit or affidavits, as any perſon or perſons _ 22 
ſhall be willing and deſirous to make before 2 . 
him in or concerning any cauſe, matter or 
thing depending or in any wiſe concerning 
any proceedings in the faid court; which ſaid 4fidawits to 
affidavits taken as aforeſaid ſhall be filed, and be filed, and 
then be read and made uſe of in the ſaid * 20s 
court to all intents and purpoſes as other Vi © 
affidavits taken in the ſaid court now are; 
and all and every affidavit and affidavits taken 
as aforeſaid ſhall be of the ſame force as affi- 
davits taken in the ſaid court now are; 
and all and every perſon and perſons forſwear- Penally of per- 
ing him, her or themſelves in ſuch affidavit ary in eb 

or affidavits, ſhall incur and be liable unto the 2fid@vizs. 

ſame penalties as if ſuch affidavit or affidavits 

had, been made and peg in open court. Sar. 

29 Car. 2. c. 5. 

For the taking of every ſuch affidavit, the 5, for taking 
perſon or perſons fo impowered: and taking g ſuch affidavit. 
the ſame, ſhall tor ſo doing receive only the 
ſum or fee of 12 d. and no more. Same Fat. * 


§. 3. 


As to commiſſioners for taking bails. 

The juſtices of this court, or any two of Commiſſioners 
them, whereof the chief juſtice to be one, or 2 2 bails 
may by one or more commiſſion or commil- * be bare 25 

e appointed 
ſions under the ſeal of this court from . Judges. | 


time to time, as need ſhall require, impower 
fluch 
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46 The Attozney's Pzattice 
| ſuch and fo many perſons other than common 
attornies and ſolicicors, às they ſhall think fit 
and neceſſary in all and every the ſeveral 
ſhires and counties within the kingdom of 
England, dominion of Wales and town of 
Berwick upon Tweed, to take and receive all 
and every ſuch recognizance or recognizances 
of bail or bails, as any perſon or perſons ſhall 
be willing or deſirous to acknowledge or make 
before any of the perſons ſo impowered, on 
any action or ſuit depending in this court, in 
ſuch manner and form, and by ſuch recog- 
nnizance or bail-piece as the juſtices of this 
Recognizance court have uſed to take the fame; which 
to be tranſmit* ſaid recognizance or recognizances of bail 


222 or bail- piece ſo taken as aforeſaid, ſhall be 
tranſmitted to ſome or one of the juſtices of 

. 5 this court, who, upon affidavit made of the 

8 t laling, que taking of the recognizance of ſuch bail or 
. bail- piece, by ſame credible perſon preſent at 
i the taking hereof, ſhall receive the ſame 


upon payment of ſuch fees as have been 
_ uſually received for the taking of ſpecial bails 
by the juſtices clerks, and other che officers of 
this court; which recognizance of bail or 
bail-piece ſo taken and tranſmitted ſhall be of 
the like effect as if the ſame were taken de 
Fee for taking, ene eſſe before any of the ſaid juſtices; for 
1 the taking of every which recognizance or 
recognizances of bail or bail-piece, the per- 
ſon or perſons ſo impowered ſhall receive only 
the ſum or fee of 25. and no more. 6/at. 
FE. t 55 
Fudge The juſtices in this court ſhall make ſuch 
make rules for rules and orders for the juſtifying of ſuch 
Jufrifying, &c. bails, and making the fame abſolute, as to 
SD them 
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in the Court of King's Bench. 

them ſhall ſeem meet, ſo as the cognizor or 
cognizors of ſuch bail or bails be not com- 
pelled to appear in Heron in this court to ju- 
ſtify him or themſelves ; but the fame may The ſame 0 
and is hereby directed to be determined by % H 4fidevir, 
affidavit or affidavits taken before the ſaid 
commiſſioners, who are hereby impowered 


M ad required to take the ſame, and allo to 


examine the ſureties upon oath touching the 

value of their reſpective eſtates, unleſs the 2d, &c. 

cognizor or cognizors of ſuch bail do live 

within the cities of London and Weſtminſter, 

or within ten miles thereof. Same flat. F. 2. 
Any judge of aſſize in his circuit may take 4 judge of 

and receive all and every ſuch recognizance , in 5s 

and recognizances of bail or bails, as any per- ode ind Gai 

ſon ſhall be willing and defirous to make and 

acknowledge before him, which being tranſ- 


mitted in like manner as aforefaid, ſhall (with- 


' out oath) be received in manner as aforeſaid 


upon payment of the uſual fees. Same ſtat. 
Every perſon which ſhall acknowledge or 4:4nowledging 
procure to be acknowledged any fine, Ec. re- bail in the 
cognizance or recognizances, bail or bails, Sc. , % any 
in the name of any other perſon not privy or — bg 
conſenting to the ſame, and being thereof i. > 
convicted, ſhall be adjudged to be a felon and 

ſuffer death, c. without benefit of clergy. 
Stat. 21 Fac. 1. c. 26. 'x ie&5 i. EC 

696 ; et vide flat. 4 V. & M. c. 4. §. 4. | 
whereby perſonating another before thofe who 

have authority by that act to take bail, ſo as 

to make him liable to the payment of any 

ſum of money in that ſuit or action, is made 


felony. 
Officers 
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Officer on the Circuit. 


Naß; the ſeveral counties in England, ex- 
_ cept Middleſex and Cheftire, are e divided 1 into 
ix circuits, VIZ, 


Circuits. 


— - 
4 * — ” 
hn -4 
N edge 


The Midland | circuit containing the counties 
| of 5 

Northampton, Derby, 
Rutland, Leiceſter, 
Lincoln, Warwick. 
Nottingham, 

„„ Nerfolk circuit. 

Bucks, C 27" paths 

Bedford, Norfolk, 

Huntingdonſhire, Suffolk. 

The Home circuit. 

Hertford, r 

Eſſex, Surrey. 

Kent, | 
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1 The Oxford circuit. 
- — Hereford, 
i Oxford, Salop, 
Glouceſter, Stafford, 
Monmoulh, „ orceſter. S 
The Weſtern circuit. . 
 Southamptonſhire, Cornwall, 
in, | Devonſtire, 
Dorſet, ©" Somerſet. - - - 
5 The Northern circuit. 
Yorkſhire, Cumberland, 
Durham, W. ftmoreland,' 
| Northumberland, . 
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in the Court of King's Bench. — 49 


The office of clerk of aſſiſe is a very an- Clerk of afi/e. 
tient office, commencing doubtleſs at the ſame 
time the judges firſt went the circuits : Ha- Antiquity of 
beant de catero omnes juſticiarii de bancis in the office. 
itineribus clericos irrotulantes omnia placita co- 
ram eis placitata, ficut antiquitus habere conſue- 
verunt. Stat. Weſtm. 2. 12 Ed. 1. c. 30. 
Vide 2 Inſt. 425. Dyer 175. 4 Co. 32. b. 
This office has always been granted for 


By the ſtat. 33 H. 8. c. 24. the clerk of aſſiſe 
is diſabled from acting as counſel within the 
circuit, whereof he is clerk of aſſiſe, during 
the time of the ſeſſion of aſſize or niſi prius. 
The clerk of the aſſiſe has the care and His duy. 
cuſtody of, and is anſwerable for, all the re- 
cords which properly belong to his office, 
When the circuits are appointed, he 1s to at- 
tend the judges, and receive their directions 
about the times and places of holding the 
aſſiſes in the reſpective counties within his cir- 
cuit; to ſue forth the ſeveral commiſſions and 
writs of aſſociation for holding the ſame: To 
iſſue out precepts thereupon; one upon the 
commiſſion of aſſiſe, and another upon the 
commiſſion of oyer and terminer for everx 
county in his circuit, directed to the reſpective 
ſheriffs, in order for them to ſummon and re- 
turn the ſeveral juries; which precepts are 
firſt ſigned and ſealed by the judges, and then 
delivered to the ſeveral ſheriffs, to be by them 
executed for the purpoſe aforeſaid. He is to 
travel and attend upon this occafion with all 
his under officers, and carry along with him 
the commiſſions, and ſuch of the public 
fe E books 
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books and records belonging to his circuit, as 


the current buſineſs of the circuit may re- 
quire, He is to receive and file the returns 


of all writs and precepts, all inquifitions in 
murder and manſlaughter, all appeals and all 


recognizances, informations and examinations 
taken before and returned by the juſtices of 


the peace of the ſeveral counties within his 
circuit, to enter and docket all the cauſes on 
the crown-ſide, When the priſoners are cal- 
led to the bar to take their trials, it is the 
duty of the clerk of aſſiſe to make an ab- 
ſtract of the bill againſt every priſoner with 


the witneſſes names, for the uſe and better 


information of the judge before he proceeds to 
the trial, and alſo to enter upon a roll the pa- 

nel of the jurors who try the priſoner, and 
the name of che priſoner tried by the jurors, 
and the judgment given by the court, are, or 
ought to be, always entered by the clerk of 


the aſſiſe upon record as ſoon as conveniently 


may be after the aſſiſes are ended. It is alſo 
his duty to make the calendars, and deliver 


copies thereof to the judges of aſſiſe, in which 


all the judgments and orders of the court are 
entered, which calendars are ſigned by the 


judges, and afterwards delivered to the reſpec- 


tive ſheriffs as their warrants and authority 
for putting the ſaid judgments and orders in 
execution. Upon indictments and preſent- 
ments for reſpaſſes, miſdemeanors, and other. 


offences where the parties are not in cuſtody, 
or upon bail, it is his duty to iſſue out pro- 


ceſs againſt the ſeveral defendants, in order 


to compel an appearance, and make them 


anſwer the charge alledged againſt them re- 


n 


8 


| 
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* 


** * 


in the Court of King's Bench. 


ſpectively in all ſuch indictments and preſent- 
ments, that the king, in caſe the party be 


preſented, may have his fine. At the cloſe 
of every aſſiſes he is to call over all perſons 


bound by recognizance, and to mark the ſe- 


veral diſcharges and reſpits thereon ; and 


after the aſſizes are over, it is his buſineſs to 
draw up an eſcheat of the recognizances, fines, 
amerciaments and iſſues forfeited or impoſed 
in his circuit at that aſſize; and after the judges 


have been attended with, and have ſigned the 


fame, it is to be ingroſſed on a parchment. 


roll, and returned into the Exchequer upon 
oath, 
The clerks of alli, their deputies or aſ- 


ſiſtants, are perſonally to appear with their 
Poſteas on the firſt day of Eaſter and Michael. 


mas terms. Mich. 1654. 


The aſſociate on the circuit is an officer Meciate on 
holding under the appointment of the clerk toe cirtuit. 


of aſſiſe. 


51 


It is his duty to attend on the niſi prius His duty, 


ſide of the court, to receive from the mar- 
ſhal all the records, to mark upon the pa- 


nel in every cauſe that is tried the jurors who 
appear and are ſworn, to read all exhibits, 


and to take and record verdicts, to draw up 
and enter the prders, and to return che Po- 


eas. 


The clerk of the arraigns likewiſe holds Clerk of the 


aſl le. 


his place by the appointment of the clerk of agu. 


Ic is the duty of the clerk of oh arraigns His duty, 


to attend on the crown: ſide of the court, to 
E a.” > mand 
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read the commiſſions, to call over the juſtices, 
and all other officers and miniſters who are 


| _ obliged to attend the court, to receive the 


Clerk of the 


ind: Ftmeni. . 


Judges mar- 


foal. 
Duty. 


joined are reſpectively tried. He alſo enters 


conſtables preſentments, to call over the grand 
jury and petty jury, to arraign the priſoners, 


Se. 


The clerk of the indictments is an officer 
alſo appointed by the clerk of aſſiſe. 


It is his duty to attend every circuit at the 
nr where the clerk of the aſſiſe uſually 


keeps his office, and to draw and ingroſs all 
bills of indictment which are to be preferred 


and laid before the grand jury in each reſpec 


tive county upon the circuit. | 


his office by parol appointment of the judge 
during pleaſure. 


The marſhal is to attend in court, and at 


the judge's lodgings during the time of the 
aſſiſes, to receive the records and writs of nit 


prius between party and party, and to mar- 
ſhal and enter the ſame, together with the 
traverſes on the crown-ſide, between the king 


and the party, in a book kept for that pur- 


poſe ; and from ſuch book to make out a pa- 
per or ſchedule of the ſaid cauſes, for the pe- 
ruſal and inſpection of the judges, the coun- 
ſel and attornies, He alſo opens the records, 
and has the cuſtody of them till the iſſues 


ne recipiaturs, which entry is a notice to the 


Parties that ſuch cauſe is not to be entered or 
cried at that aſſiſe; and when cauſes are not 
tried, it is his buſineſs to take care of the re- 


cords 


. ls. + 
ys; 45 1 


The judge's marſhal on the circuit holds 


F — e 


in the Court of King's Bench. 


- cords till called for by the parties. It is alſo 
his buſineſs, ſince the late act of parliament 
for regulating juries, to receive from the ſhe- 
riffs at the beginning of the aſſiſe in every 
County, the names of the jury between party 
and party, and to roll them up and put them 
into the box as directed by the ſaid act, and 


to take the care and cuſtody of the ſaid box 
when the names are put in, and to take care 


of the ballots, purſuant to the directions of 
the ſaid act. PEE 


33 


The judge's cryer on the circuit holds his Judge cryer. 


office, during pleaſure, by parol appointment 
t | 


It is his duty to make the ſeveral procla- His day. 


mations, to call over all the juſtices of the 
peace, mayors, bailiffs of corporations and 
boroughs, coroners, conſtables, ro be ſworn 


to their preſentments, bailiffs, and other of- 


ficers; to call the grand jury; to call and 
ſwear the petty juries; to ſwear the bailiffs, 
to prove ſervice on ſuch jurymen as are called 
and do not appear between party and party; 
to ſwear witneſſes, and all other perſons wha, 


are to be examined in court; to adjourn and 
open the court. | | 


. Judge's clerk and ſteward on the circuit. F#4ze's clerk 


Theſe offices are uſually executed by one an 


the ſame perſon, who is verbally appointed 


thereto by the judge, to hold during pleaſure. 


d and ſieward, 


It is his duty to draw up and ingrofs on His duty. 


parchment the admiſſſon of infants to ſue by 
their next friend, or defend by guardian; to 


read over to the parties the contents of all 


E 3 ? fines 
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fines and warrants of attorney, for ſuffering 
common recoveries taken or acknowledged 


before the judge of aſſiſe, and to write the 


Taff. 


* Sheriff's duty 


en the circuit. 


captions thereon, and to keep duplicates 
thereof ſigned by the party acknowledging 
the D and to file them in due order as 


they are taken. He uſually attends the judge 


as train- bearer, not only to and from the court, 
but on all other occaſions that require the 


judge to go in his robes. It is his duty to 


pay all bills, and keep and make 5 the ac- 
count of the circuit. 


The chief juſtice of this court, 1 1 
chief juſtice of the court of Common Pleas, 


are reſpectively in the circuit attended by a 


tipſtaff. 
As to the appointment of the tipſtaffs of 


this court, vide antea, fol. 31. The tipſtaffs 


of the court of Common Pleas are appointed 


by the warden of the Fleet priſon, to hold for 


their reſpective lives. 


The judges ſervants claim fees on the cir- 


cuit: Their duty I am a ſtranger to; but as 
officer and fees are relative terms, I have put 
them under the head of officers on the circuit. 


The herif of exch, county is to wait upon 


the judges from their lodgings to the court and 
back again; to return writs of venire, habeas 
corpora, diſtringasbs, and other proceſs; to 
return tales-men ; to receive the calendar from 
the clerk of aſſiſe, and to ſee that the ſeveral 


Judgments pronounced by the court in capi- 


cal caſes be duly put in execution. 


The 


, i $2" * , 


/ 


in the Court of King's Bench. 


55 


The coroners of each county are to attend Coroners. 


the aſſiſes, and to deliver to the clerk of the 


aſſiſe all inquiſitions def and manſlaugh- 
ter, and all inquiſicxons of felons de ſe, per in- 


fortunium interfect. ex viſttatione dei, and all in- 


quiſitions whereby any deodands are found, in 


order that the clerk of aſſize may tranſmit 


them to the coroner and attorney of his ma- 


jeſty's court of King's Bench, to the end that 
proceſs may iſſue for bringing in the deodand. 


He is likewiſe to attend to return the venire, 
habeas corpora, diſtringas, and other proceſs 
in the ſuit, where the ſheriff is related to ei- 


ther party, or intereſted in the ſuit. 


Attormes of the court. 
EFORE the flat. Weftm. 2. 13 Ed. 1. 


c. 10. all attornies were made by letters 


patent under the great fea], commanding the 


juſtices to admit ſuch particular perſons to be 
attornies for the parties reſpectively. 


Attornies ſhould procure themſelves to be niet % 
admitted into ſome of the inns of court, or admitted in 
Chancery, and take chambers there (if they of the inn 
may be had) or lodgings near the ſaid inns, 7 court, &c. 


and leave notice in writing with the butler or 
porter of the inn whereof they are admitted, 


where their lodgings are (except ſuch perſons x,pruor. } 


as are inhabitants or houſe-keepers in London, 
Weſtminſter, Southwark, or the ſuburbs there- 


of, and liberty of the tower of London, and 


St. Katharine*s there) and ſuch who are {worn 
85 E 4 attornies 


* ; - 


56 The Attomney's Pzattice + 
attornies of any courts, within the ſaid cities, 
towns and liberties. Mich. 1654. Mich, 
3 Ame. 5 5 5 
No one to a No perſon can practice as an attorney of 
@s attorney un- this court, in his own or another's name, un- 
— admitted, jeſs he be ſworn, admitted and inrolled, pur- 
4 ſuant to the direction of the tat, 2 Geo. 2. c. 
23. continued by ſtat. 22 Geo. 2. c. 46. to- 
gether with the alterations and amendments 
made by /taz. 12 Geo. 2. c. 13. until the 24th 
of June 1757. and from thence to the end of 
the next ſeſſion of parliament, And made 
perpetual by tat. 30 Geo. 2. c. 19. F. 75. 
None to be ad No perſon ſhall act as attorney, unleſs he 
*mitted wnle/s. ſhall have been bound by contract in writing 
Jerved a clerk- to ſerve as a clerk for five years to an attor- 
Ppy 5 years ney, duly admitted as by the act is directed, 
and ſhall have continued for five years in ſuch 
ſervice; and ſhall be examined, ſworn, admit- 
ted and inrolied, as by the ſaid act is directed. 
If his maſter If the attorney, to whom ſuch perſon ſhall 
dies in the 5 be bound, ſhall happen to die before the ex- 
. pirat ion of the five years, or ſuch contract 
mainder of bis ſhall by mutual conſent be vacated, or ſuch 
time with ano- Clerk be diſcharged by rule of court before the 
tber. expiration of the five years, then ſuch perſon 
ſhall by contract in writing ſerve as clerk to 
ſome other attorney during che reſidue of the 
ſaid five years. Star. 2 Geo. 2. c. 23. 
An attorney before he is admitted is to 
take the following oath. Same flat. 


Attorney's I A. B. do fewear, that I will truly and bo- 
9arh. I ne/tly demean myſelf in the practice of an at. 
torney, according to the beſt of my knowledge 
end ability. So help me GOD. 


in the Court of King's Bench. 57 
A quaker having ſerved a clerkſhip with Quater may 
an attorney, and qualified as by the tat. 2 % admitted 
Geo. 2. c. 23. is directed, and taking his ſo-ß 9 
lemn affirmation inſtead of the oath thereby 
directed, may be admitted and inrolled as an 
attorney. Stat. 12 Geo. 2. c. 13. §. 8. 13 
An attorney duly admitted in this court, 4orney, with 
may, with the conſent of any attorney of any con/ent of at- 
1 other court of law, (ſuch conſent being in 2 ow 
writing, and ſigned by ſuch attorney) and in eite in fuck 
the name of ſuch attorney, proſecute and de- gz. 
fend any action or proceeding in ſuch court. 
Stat. 2 Geo. 2. c. 23. 8 = 
No attorney ſhall have more than two M attorney to 
clerks at the ſame time bound by contract have more 
in writing to ſerve him as clerk. Same flat, ibn 2 clerks 
Chief clerk without fee to inrol the names #9 
of the attornies admitted in alphabetical or- 4woraie; 10 be 
der, whereto all perſons may have acceſs with- inro/led: 
out fee or reward. Same ſtat. ay, 
An attorney knowingly and willingly per- 4ttorney per- 
mitting any perſon to practice in his name, e 
not being a ſworn attorney, and being thereof prong mY” - 
lawfully convicted, ſhall from thenceforth be z,a5ice in bis 
diſabled from practiſing as an attorney. Same name, diſabled 
ſta f. | 5 | to practice. 
Any perſon in his own name, or the name Penalty or 
of any other, practiſing as attorney, in ex- perſons prac- 
pectation of any fee, gain or reward, without g, nt 6e- 
being admitted and inrolled an attorney, ſhall . Ae. 
| forfeit 50/. to the uſe of any who ſhall pro- 
ſecute for the ſame within 12 months after 
the offence committed, together with treble 
coſts, and be made incapable to maintain any 
ſuit for any fees, reward or diſburſements on 
account of the buſineſs ſo done by him as an 
attorney. Same flat. Every 
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Every perſon Every perſon who ſhall be bound by con- 
bound clerk 10 tract in writing to ſerve as clerk to any attor- 
_— i" ney, as by the tat. 2 Geo. 2. c. 23. is directed, 
made of the ſhall within three months next after the date 
execution of of every ſuch contract, cauſe an affidavit to 
the articles, be made, and duly ſworn, of the actual exe- 


Jpecifying 1 * cution of ſuch contract by every ſuch attor- 


places of abode hey, and the perſon ſo to be bound as a clerk ; 


of the parties, and in every ſuch affidavit ſhal] be ſpecified the 
date, &&. name of the attorney and of the perſon ſo 
bound, and their places of abode reſpectively, 
together with the day of the date of ſuch 
Affidavit to be contract; and every ſuch affidavit ſhall be 
filed, and the filed within the time aforeſaid in the court 
day of the f- where the attorney hath been inrolled as an 
= marked attorney, with the officer after mentioned, 
weren. ho ſhall mark the day of the filing the affi- 
daavits on the back, or at the bottom thereof. 
Sint. 22 Geo. 2. . 46. 5. 3. 1 

No perſon to No perſon ſhall be admitted an attorney 
be admitted an before ſuch affidavit ſhall be produced and 


attorney till 


the affidavit openly read in court. Same ſtat. F. 4. 


be read in 


court. 1 lp 
Chief clerk The chief clerk, or his deputy, ſhall be 
Ft: ſuch ahi. deemed the proper officer for filing ſuch affi- 
nit, and Qavits in this court; ſame ſtat. F. 5. and ſhall 
hook the fab. keep a book, wherein ſhall be entered the 
flance thereof, ſubſtance of every ſuch affidavit, ſpecifying 
the names and places of abode of every ſuch 
Attorney and clerk, and of the perſon making 

ſuch affidavit, with the date of the articles, 

and the days of ſwearing and filing ſuch affi- 

Fee for the davit; and may take at the time of filing 
fame, 25. 6d. ſych affidavit, 25. 64. for his trouble in filing 
ſuch affidavit and keeping ſuch affidavit, and 

LE. 1 9 keeping 


in the Court of King's Bench. 509 
keeping ſuch book, which book may be Bok be 
ſearched in office hours by any perſon without /carched gra- 
fee. Same ſtat. F. 3, 6. Ba 
No attorney ſhall have, take or retain any No ati ay 5 
Clerk who ſhall. be bound by contract in wri- take ſuch clerk 
ting as aforeſaid, after ſuch attorney ſhall have 27 5 as 
diſcontinued or left off, or during ſuch time 8 
as he ſhall not actually practice as, or carry on 
the buſineſs of an attorney. Same flat. F. 7. 
Every perſon who ſhall become bound by Every e 
contract in writing to ſerve any attorney, 48% Seen 4 
by the ſaid act is directed, ſhall, during the = 1 4 
whole time of ſervice ſpecified in ſuch con- actually em- 
tract, continue and be actually employed by ple by ſuch 
ſuch attorney or his agent in the proper buſi- #9729.  - 
neſs, practice or emplayment of an . 
Same ſtat. F. 8. 

Provided if any ſuch attorney, to whom If be. the 
ſuch perſon ſhall be ſo bound, ſhall happen to expiration of 
die before the expiration of ſuch term, or “e time the 
diſcontinue or leave off his practice as afore- eee ng 
ſaid, or if ſuch contract ſhall by mutual con- ce be diff 
ſeor be cancelled, or in caſe ſuch clerk ſhall charged by er- 
be legally diſcharged by any rule or order of , 
the court before the expiration of ſuch term, 
and ſuch clerk ſhall in any of the ſaid caſes and the clerk 
be bound by another contract or contracts in & 99und to 
writing to ſerve, and ſhall accordingly ſerve ©2977 aller. 

ney for the re- 
in manner before mentioned as clerk to any ain of the 
other ſuch practiſing attorney or attornies, du- time, 
ring the reſidue of the faid term of five years, 
then ſuch ſervice ſhall be deemed as effectual ſach ſervice o 
as if he had continued to ſerve as a clerk for % 899. 
the ſaid term to the ſame perſon to whom he 
was 9 bound; ſo as an affidavit be 


duly 
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85 as affidavit duly made and filed of the execution of ſuch 
be made, dc. ſecond contract or contracts within the time, 
of the enecu. and in like manner as is before directed con- 


tion of the ſe- 
cond articles. 


Before admit- Every perſon, who ſhall become bound as a 


zance of an clerk as aforeſaid, ſhall, before he be admit- 
attorney, affi- ted an attorney according to the ſaid act, cauſe 
davit , an affidavit of himſelf, or ſuch attorney, to 


made and 


filed of acta whom he was bound as aforeſaid, to be duly 
| ferwice. 


made and filed with the officer for that pur- 
poſe appointed, that he hath actually and 


really ſerved, and been employed by ſuch. 
practiſing attorney or attornies, to whom he 
was bound as aforeſaid, or his or their agent 


or agents, during the ſaid whole term of five 
years, according to the true intent and mean- 
ing of this act. Same ſtat. F. 10. 


Attorney as. If any ſworn attorney ſhall act as agent 
ing as agent, for any perſon or perſons, not duly quali- 


or permilting fed to act as an attorney as aforeſaid, or per- 
bis name to be. | 
mit or ſuffer his name to be any ways made 


zſ/ed for, or | 
3 any uſe of upon the account or for the profit of 


proceſs to any any unqualified perſon or perſons, or ſend any 


ay _ proceſs to any unqualified perfon or perſons, 
— % thereby to enable him or them to appear, act 
kum to appear Or practice in any reſpect as an attorney, 


er a2 as an knowing him not to be duly qualified as afore- 


attorney, to be ſaid; and complaint ſhall be made thereof in 
_ . a ſummary way to the court from whence 
IN any ſuch proceſs did iſſue, and proof made 
thereof upon oath to the ſatisfaction of the 


court, that ſuch ſworn attorney hath offended 
therein as aforeſaid 3 then and in every ſuch 
caſe, every ſuch attorney fo offending ſhall be 
ſtruck off the roll, and for ever difabled from 


practiſing as an attorney; and in that caie, and 


upon 


cerning ſuch original contract. Same ſtat. F. 9. 


* 


£4 


in the Court ok King's Bench. 6 
upon ſuch complaint and proof made as afore- 4nd the un- 
ſaid, the court may commit ſuch unqualified 27 %%, per- 
perſon to the priſon of the court for any time 1% 
not exceeding one year. Same ſtat. F. 11. 

Every perſon who fhall act as a ſolicitor, None but at- 
attorney or agent, or ſue out any proceſs at zornies to prac- 
any general or quarter ſeſſions of the peace, 4% «7 the ge- 


either with reſpect to matters of a criminal or al or quar- 


5 — . ter je/[70Nn5, 
civil nature, unleſs admitted an attorney of A 


one of the courts of record at Yeſtminſter, 


ſhall be ſubject to a penalty of 507, to be ander the pe- 
recovered by action of debt, &c. to be com- h gf gol. 
menced within twelve months, with treble 


coſts; and if any attorney ſhall permit any Ne attorney to 


rſon, not being admitted as aforeſaid, to permit an un- 


make ule of his name in the courts of general qualified perjon 


to uſe his name 


or quarter ſeſſions, ſuch attorney ſhall be ſub- ,, 73, noms, 

ject to a like penalty of 50/7. to be recovered ander the like 

in manner aforeſaid. Same ſtat. F. 12. forfeit. 
Provided that nothing herein ſhall extend 


to deprive attornies of the duchy of Lancaſter, 


courts of the great ſeſſions in Wales, or of the 


counties palatine, from acting within their 


reſpective juriſdictions. Same ſtat. F. 13. 


No clerk of the peace, or his deputy, nor Ne clerk of 
any under ſheriff, or his deputy, ſhall act as a % peace, 29 
ſolicitor, attorney or agent, or ſue out any 2.4 as foli- 


2 
proceſs at any general or quarter ſeſſions of the e , ae 


or agent at the 
peace where he ſhall execute the office of clerk on, 


of the peace, or deputy clerk of the peace, 
under ſheriff or deputy, on any pretence 


whatſoever; but if any ſuch ſhall act as ſo- 
licitor, attorney or agent as aforeſaid, he ſhall _ 
be ſubje& to a like penalty of 50/7. to be anger the pe- 


recovered in manner aforeſaid. Same ſtat, nally of 50h 


C. 14. | 
| Any 
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A ſolicitor may 7 perſon admitted a ſolicitor in any of 
be admitted an the courts of equity at VMeſtminſter may be 
alten x. admitted an attorney of this court, or of the 
court of Common Pleas, without any fee for 
the oath, or 25 new ſtamp. Stat. 23 Geo, 
2. C. 26. Ff. 15 
No ns: who ſhall be a priſoner, mall 
a priſoner, not in his own name, or in the name of any other, 
zo practice. commence or proſecute any action or ſuit, (ex- 
cept ſuits commenced before his confinement) 
and all the proceedings in ſuch action or ſuit 
ſhall be void and of no effect, and ſuch at- 
torney ſhall be ſtruck out of the roll, and 
| Incapacitated from acting as an attorney; as 
ſhall alſo any attorney permitting him to ofe 
his name. Szar. 12 Geo. 2. c. 13. F. 9, 10. 
Attorney diſs Attornies diſmiſſed by one court from their 
miſſed one practice, for miſdemeanors, ought not (after 
core, m9...” certificate) to be admitted to practice in ano- 
practice in 
RETRY ther court. Mich. 1654. 
n One cannot force an attorney to proſecute | 


an attorney to Or defend a ſuit againſt his will. 


act againſt his. 
will. 


| One cannot re. None ſhall retain an attorney in a cauſe 


tain an attor- wherein an attorney was formerly retained, 
ney in @ cauſe without firſt acquainting the attorney that 


where another 
ms firerly firſt retained, or the ee! in the of- 


retained, with. fice. 

out notice. | | | 3 
Nor change as IM One cannot change his attorney in a ſuit 
torney without Without good cauſe, and the leave of the 


good cauſe, and court; and the attorney newly coming in is 


leave of the 


to rake notice, at his peril, of the rules where- 
court. 


unto the former attorney was liable, had he 
continued. Mich. 1634. Faręſi. 50. 


- 


tn the Court of King's Bench. 63 
Ihe attorney ought to be paid his fees be- Allorney to be 
fore any other perſon ſhall be admitted to pro- 2 ___ 
ceed in the cauſe in which he was formerly re- e, * 
tained as an attorney, or he be compelled to proceed in the 
deliver up his client's writings and papers to cau/e. 
ſuch new attorney, or his client. . 
If the attorney for the plaintiff or defen- “ puns = 
dant die, pending the ſuit, and the party e ee, . 
whoſe attorney is dead hath notice given him e other fide 
of it, and will not retain another attorney to may proceed, if 
proſecute for him, the attorney for the other —_— 
party may proceed, and is not bound to hinder 2 e. 
his client's cauſe for it. enk. 179. Shle's 0 
Prat. Rep. 13. he, | 
One being arreſted in an action of debt, Warrant of 
made a warrant to an attorney to acknow- @/orney to con- 
ledge a judgment for him, and was there- 1 
» | | | 8 
upon diſcharged; but afterwards he revoked 377 ,1o-aey 
the warrant of attorney before the judgment ordered to 
was confeſſed ; the court obſerving the cun- Plead non ſum 
ning practice, commanded the attorney to infor matus. 
plead non ſum informatus, to the intent that | 
the judgment might be entered, and the 
Judges ſaid they would defend the attorney 
againſt the party, if he brought an action 
againſt him. Ai. 1 Car. 1. Anonymus,' 
o 
The plaintiff in a judgment upon receipt Warrant of 
of the money, made a letter of attorney to % 4 
acknowledge ſatisfaction, but before Sail. 
faction acknowledged revoked his warrant. d. Or- 
It was moved that the attorney might pro- dered, that xs 
ceed, and that the court might fave him Praeediag be 
harmleſs: the court gave rule, that no pro- bans 
ceedings ſhould be upon the judgment with- „ion. 
out motion firſt made in court for it. Hil. 
14 & 
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64 The Attoꝛney s Pꝛactice 
14 & 15 Car. 2. B. R. Mariſer v. Shelley, 
% ffn. 
Warrant 1 Per Holt C. J. By the courſe of the court 
confeſs @ jude- a warrant of attorney to confeſs a judgment 
ment not revo is not revocable, and the court will give 
leave to enter up the judgment, though the 
party does revoke it. Hil. 1 Ann. B. R. 
Oades v. Woodward, Salk, 87. 2 R. Raym. 
850. Farr. 2, 93. 5 


Determinable The authority given by a warrant to enter 


by death of the up a judgment determines by the death of 


. - 1 the party. 1 Vent. 310. Salk, 87. But if 
4 the party dies in the vacation, the attorney 


judgment may may enter up the judgment that vacation as 


be entered of of the precedent term, and it is a judgment 


Precedent term. at the common law as of the precedent term, 


2 Str. 718 though it be not ſo upon the ſtatute of frauds | 


$82, 1081, 


1121. [29 Car. 2. c. 3.] in reſpect of purchaſers, 
Andrews 53. but from the ſigning. Hil. 1 Ann. B. R. 
1 Barnard. Salt. 87. 2 R. Raym. 766, 849. Far. 
* 358. 2, 93. T7. Raym. 18. Show. 91. Of en- 
* tering judgments unc pro tunt, vide 1 Str. 

639, 427. : — 
Determinable If a feme ſole give a warrant to confeſs a 


by marriage of judgment, and marry before it be entered, 


the party, 


ve wal the warrant is countermanded, and judgment 


| ſhall not be entered up againſt huſband and 
wife; for that would charge the huſband. 
Puaſ. 9 M. 3. B. R. Salk. 399. See Salt. 

117. Farr. 53. Show. 91. Andrews 53. 
Retainer by A retainer of an attorney of the Common 
2 93d Pleas by an attorney of the upper bench, and 
attorney of © converſo, ſhall be a ſufficient excuſe to the at- 
this court, a torney ſo retained, acting according to ſuch 
Sufficient war- retainer, and the attorney ſo retaining with- 
— out warrant from the party, ſhall be liable to 
puniſhment. Rule Mich. 1654. The 


in the Court of King's Bench. 65 
The attornies ought to be governed in the Attornies in 
ordinary manner of their practice by the ma- % common 
ſter of the office; and if any difference ariſes 7 * 
between them he is to hear both parties, and verned by the 
to order the matters in difference between maſter. 
them, and they are to ſubmit to him; for | 
the court is not to be troubled but in extraor- 
dinary and difficult matters of proceeding, 

No under ſheriff ought to be an attorney, Lader. Griff 
for it is often the cauſe of increaſing of ſuits, „%, 79 % 
and alſo a hindrance in diſpatch of clients 2 * 
cauſes, by reaſon of his double capacity, and a 

Intereſt and great power he may have in the 

county where he is under ſheriff ; it is alſo 
againſt the tat. 1 H. 5. c. 4. Rule Mich. q 
Such attornies as have not been attending Altorney loſer 

their employments in this court by the ſpace * privilege 

of one year laſt paſt, unleſs hindred by, ſick- , 

neſs, ſhall not be allowed their privilege of 

attornies. Rule Mich. 1654. 


An 


T—_ x. 4 nnn. : PY PR | WE 
* 


An attorney of this court brought an action on the An attorney, if 
caſe for ſcandalous . words ſpoken in Northumberland, be does not de- 
and laid the venue here by virtue of his privilege ; a (/are as fach, 
motion was made that the venue might be changed, 25 has not at- 
becauſe the plaintiff hath not attended the court theſe 10 ended, &c. 
years, neither hath he declared as an attorney, and by ſhall 2 
his non-attendance he hath loſt his priviſege; to which % privilege of 
Gh ch j. agreed, and ſaid, that by the new rules his Jaying the we- 
privilege is loſt if he have not attended within a year, „e in Mid- 
therefore let the trial be in Northumberland. Paſch. dleſnunun. 
1656. B. R. Ridley v. Carr. 2 Styles, a MS. fol. 3. a. | 
Plea of privilege ſuable by bill, and not by writ in 
C. B. Demurrer. Defendant did not alledge he had 
any clients, or that he proſecated or defended any cauſes 
when the action brought, cited Raft. ut infra. __ 
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66 The Attozney's Pzattice 


Nat to diſewver An attorney is not bound to diſcover and 


his client's af. give in evidence the contents of a deed ſhewed 


_ to him by his client, nor any letters received 


from his client, nor any inſtructions given 

| him by his client, unleſs he will. . 
Attornies pay” Attornies paying to the clerk of the decla- 
ing 28. 4 rations his fee of 25. a term, may at any 
yer” 7: time, not being prevented by rule of court 
dor that purpoſe, file or ſearch the files for 


tions, and 


ſearch files any declarations, without paying uy thing 
gratis. for che ſu ne. £ 
Te attend tbe Upon notice given to any attorney of this 
court en no. Court, to attend the court upon any motion 


tion. to be made, if he ſhall neglect to appear, he 
ſhall pay 10.5. to the box. _ 1656. Paſ. 
I 4 Car. 2. 


75 atlend the Every attorney of this court ſhall perſonally | 
maſier on re. attend the maſter, at times by him to be pre- 


Jerence. fixed, upon notice thereof to him given, to 


examine cauſes that ſhall be in reference be- 
fore the maſter ; and every attorney making 
default, ſhall for ſuch default forfeit 105. 
| Hil. I5 Car. 2 2. | 
Undertaking io An attorney accepting a warrant, or ſub- 
appear, com. {cribing a proceſs, declaration, or warrant, to 
* chere. appear, ſhall be compelled to cauſe an appear- 
8, 
ance to be entered, or liable to an attach- 
ment, or Put out os the roll, as the caſe re- 
quires, and the party ſhall not be received to 


counrermund — appearance after his re- 
| 8 tainer. 


- , 4 x = . 
1 * _ * 


As — as he is an attorney upon record he ought to 
have privilege, and if not qualified to be an attorney, 
the court may be moved to ſtrike him out of the liſt. 
Lutab. 1667. Moor 123. Cro. Eliæ. 925 1 Lev. 
262. Raft Ent. 469. 6. AD I, 2, 3, 6, 8, 9. 


in the Court of King's Benth. 67 
ainer. Aich. 1654. Salk. 86, 879. 5 Mod. 
205. 6 Mad. 16, 42, 86. Comb. 2, 299. 

For the prevention of maintenance and No t be lf 
brocage, no attorney ſhall be leſſee in an /e in gjeetment 
ejectment, Mich. 1654. No attorney of this“ Gail. 
or any other court to be bail in any action de- 

pending in this court. Mich. 1654. Mich. 
14 Geo. 2. Nor a commiſſioner to take bail. 
Sat 4W.& M c.4. © 
An attorney of this or any other of the Where may 
courts at Wetmin/ier may practiſe in any infe- Practice in an 
rior court, unleſs excluded by charter or pre- Meier call. 
ſcription. 1 Vent. 11. 1 Sid. 410. 2 Keb. 

75 - Mod. 2 3. Cro. Car. Prowſe's caſe. 

15 Car. 1. Daroy's caſe. Stat. 6 Geo. 2. c. 27. 

$ 2. 
A man cannot be attorney « on both ſides, Cannot be al. 
even though both parties conſent. Fareſ. 47. tenen en both 
The authority of an attorney continues un-/4*- 


tl judgment, and for a year and a day after- 5 
wards, co ſue out execution, and for a ___ une 
time, if che execution be continued. 

The conſent of the attorney will many times Attorney's con« 
bind his principal, as in 1 Salk. 86. Action ent bindi bis 
fur afſumpſit ; plea non aſſumpſit infra ſex an- tt. 

- #05; replication, and judgment for want of a 
rejoinder: The plaintiff's attorney conſented. 
to waive the judgment, and accept the re- 
Jjoinder; but the plaintiff afterwards being 
informed of the matter, ordered his attorney 
to inſiſt on the judgment, which he accord- 
ingly did : Whercupon the court on motion 
11 Wld 


96 


„„ 


An VOTRE may be bail, if » An vets e. 
though contrary to the rules. 8 Med, 338. . : 
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68 The Attoznep's Pꝛaſtiſe 
held the attorney to what he had conſented, 
which bound the plaintiff, of whom they 
could take no notice. Carib. 412. 1 Salk. 70. 
The attorney's conſent to ſtand to an arbitra- 

tion will bind his client; but 8 Co. 58. Cro. 

Fac. 211. an attorney cannot enter a re- 

Retraxic muſt 7raxit, becauſe that is a perpetual bar, and in 
be in propria nature of a releaſe, and therefore muſt be in 
perſona. propria perſona. 1 Salk, 89. He may remit. 
| damages: 2 RN Ray; 1142, 079 - 
His privilege An attorney of this court 1s not to be ſued 
as to fuing and jn any other court, nor held to ſpecial bail in 
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being ſued. any action, and may ſue by attachment of 

privilege. 2 R. Raym. 1142. If he ſues by 
„ original, he waives his privilege. 2 Str. 837. 
Privilge in An attorney of the Common Pleas was ſued 
an acHon qui in this court in an action qui tam, Sc. on a 


2 penal ſtatute, and was allowed his privilege, 
for it was at the ſuit of the party. 1. He 
might be nonſuited. 2. He might pray a 

tales without a warrant from the attorney ge- 

neral, 3. It ſhould not determine by the de- 

mile of the king. Skin. 549. Sed qu. for 

if the plaintiff enter a retraxit, yet the king 

5 may proceed. 1 R. Raym. 27. Salk. 30, 543. 
mot in the But an attorney ſhall not have his privilege 
in the king's ſuit. 1 Koll. Abr. 274. 
u a rea! Nor in a real action. 1 Saund. 67. Gilb. 

ation; | ißt. 3 P. 169. | . 1 

or vien le Nor when he ſues or is ſued in auler droit, 


ſues, or is ſued as heir, executor or adminiſtrator, Hob. 177. 
in auter droit. 1 Salt. 2, 7. Laich 199. Gilb. Hiſt. C. P. 170. 
Nor when Nor in an action where he joins, or is 
Joined with joined with another. 1 Vent. 298. Dyer 
another. 277. Godb. 10, .2 Roll. Abr. 275. Gilb. 
. ,, „„ 
„ Nor 


in the Court of King's Bench. 69 
Nor in an action at the fuit of another * Me at the 
attorney. 2 Mod. 298. 2 Roll. Abr. 274. Juli e another 
Nor unleſs there be the ſame remedy in Nor aa 
this court, as where money is attached in ane remedy 
his hands by a foreign attachment in London. here. 
1 Saund. 67. 2 Keb. 346. Corb. 427. Gilb. 
Hiſt. C. P. 169. 
If an attorney of this court be choſen a Privilege from 
Sone he may have a writ of privilege | being 2 
for his diſcharge, even though there be a ſpe- OTE mts 
cial cuſtom tor perſons to be choſen into that 
office, in reſpect of their eſtates, or other- 
wiſe ; for no cuſtom ſhall be intended to be 
more antient than that of this court. Cro. 
Car. 283, 389. Ney 112. March 30. 1 Med. 


'E 13. 1 Ven. 16, 29. 2 Kev. 1477, 505. 
0 1 Le 26. Raym. 179. Not to ſerve on 
2 juries. Trials per pais, c. 7. F. 3. ſed vide a 
i Jury of attornies, 30 Af. 19. and attornies 
were ſworn as an inquelt on the late commiſ- 
1 
ſions to inquire touching the officers of the 
i ſeveral courts of juſtice, their fees, &c. The 
i like has been done on former 1 inquiries touch- 
ing the ſame matters. For various Writs of 
8 Privilege, vide Townſend's Tables 452, 453. 
2 Cornwall's Tables 4325. 433. 
'C - 


| Motion, that an attorney going to Ireland Nt to pat in 
might put in ſpecial bail, denied. 1 Mod. 10. bail the' going 
2 ta Ireland. 
Conuſance of pleas is not to be granted 
| —— an n of n 885 if he ſues N cognixance 


4, & — 7 pleas againſt 
- I apprehend this is not to be underſtood of an attor- e 

5 ney of the ſame court. Two attornies B. R. arreſt each 

18 . Other by Latitat, and inſiſt upon bail; but privilege al- 

er lowed. Pay. 21 Car. 2. Lane and Humphins, Et vide 

5. 2 Str. 1141. But ſee the true Diſtinction in Barnes's 


| Notes C. P. 35. 
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70 Che Attomey's Pꝛatice 
by writ of privilege. An act of parliament 
cannot take away his privilege without expreſs 
words. Litt. Rep. 304. 3 Leon. 149. 2 
2D: H. 162; C. . . 

Mal: practice, Male practice or miſbehaviour in an attor- 

* 1 ney may be examined in a ſummary way, and 

"+ he is puniſhable either by attachment, com- 
|  mitment, or being ſtruck out of the roll. 

Committed for An attorney was committed for ſuing out 


2 Mader , a bill of Middleſex againſt the counteſs of Hun- 


again s lingdon. 1 Vent. 298. Vide Andrews 275. 


peereſs. 2 Stra. 1094. 
An attorney ſhall not commence an ation 


action "till a for fees, charges or diſburſements, until the 


"month after expiration of one month or more after he 


bill delivered. ſhall have delivered to the party to be charged 
therewith, or left for him at his dwelling- 
| houſe, or laſt place of abode, a bill of ſuch 
fees, Sc. written in a common legible hand in 
Engliſh, (except law terms and names of 
writs) and in words at length (except times 
and ſums) ſubſcribed wich his proper hand. 
Sat. 2 Geo. 2. c. 23. 
An attorney may write his bill of fees, Cc. 
with ſuch abbreviations as are now —_— 
uled in the Engliſh language. Stat. 12 Geo. 2 
| 612% 6. 
Bill to Bh re. And upon application to the lord chancellor, 
ferred robe Fe. or unto a judge, Sc of any of the ſaid 
cd reſpectively, in which the buſineſs or 
the greateſt part in value ſhall have been tranſ- 
acted, and ſubmiſſion of the party to pay what 
upon taxation ſhall appear due, the ſaid bill 
ſhall be referred (though no action commenced 
3 to be taxed without any money be- 
ing brought into court; and if the attorney 
Hall refuſe or neglect to attend, the officer 
may 


refund, and pay to the party all ſuch money 


ſhall not be leſs, the court to charge the at- 
torney or client according to the reaſonableneſs . Sap 


or unreaſonableneſs of the bill. Siat. 2 Geo. ney or client, 
2. 6. 23. 3 5 according to the 


in the Court of King's Bench. 71 
may tax the bill ex parte, (and pending ſuch 


reference, no action to be commenced for the 
ſaid demand;) and upon the. taxation, the Au what 
party ſhall forthwith pay the ſaid attorney the. /o»nd de 0 be 


fart thwith 


za, 


whole ſum found due thereon, or in default 
thereof ſhall be liable to an attachment or 


| proceſs of contempt, or other proceeding at or liable 10 at- 


the election of the attorney, as the party wag fachment, &c. 


before liable unto; and if on the taxation it 


ſhall be found that the attorney has been A the attorney 


over-paid, then the attorney ſhall forthwith © 1 rh ' 


as the officer ſhall certify to have been ſo over- 


paid, or in default thereof be liable ro an at- 
tachment or proceſs of contempt, or fuch „ 
other proceeding, at the election of the party, zachmexr, &c. 


as he would have been in caſe this act had 


never been made; and the court is to award Cy/s of taxa- 
the coſts of the taxation to be paid according 72. 


to the event thereof, that is to ſay, if the I/ bill raxed 
bill taxed be leſs by a ſixth than the bill deli- % by a fixth 
vered, the attorney is to pay the colts, If it % bill deli. 


vered, attor- 
ney lo pay casts. 


reaſanableneſs 


the bill. 
But that ſtatute ſhall not extend to any bill 9 Ds 


of fees, charges and diſburſements, that ſhall 1056. 


become due from any attorney or ſolicitor to Andrews 276. 
any other attorney, folic! _ or clerk in court. 


Stal. 12 Geo, 2. c. 1 13. Y. 6. Barnes Notes 
C. . 91. | | 
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72 


Definition. « 


Derivation. 


Vacation. 


Ein day. 


precedent were but ſemi- term, Foo - 


cuſe, a kind of imparlance, licentia inte 


Che Attomey's Pꝛadlce 


of the four terms. 


HE terms are certain portions of the 
year, in which only the king's juſtices 
hold plea in the high temporal courrs, of 
cauſes belonging to their Juriſdiction in the 
place thereto aſſigned, according to the antient 
rules and cuſtoms of the kingdom. 
The word terminus 1s of the Greek NE 
which ſignifieth the bound, end or limit of 


a thing, here particularly of the time for law 


matters. 
The ſpace between the terms is named va- 
cation, à Vacande, as s being leiſure from . 
buſineſs. 
The word ferm is ſometimes uſed for the 


whole ſpace, including the day of eſſoin, ex- 


ception and retorn* brevium, ſometimes and 
moſt commonly excluding theſe from the 
firlt ſiccing of the judges in full court, (which 
is the firlt day of appearance) and this is 
called full term by the ſtat. 32 Hen. 8. c. 21. 
and /iat. 16 Car. 1. c. 6. as though the part 


or 7n!roitus termini. 
The eſſoin- day from eſſoine, or exonnie,/Ex- 


quendi, or a craving of longe 8 
Jaw the firſt day of term; n common 


parlance, the firſt ſitting of the judges in full 
court is the firſt day of term; fo where a 


promiſe was made on the day after the eſſoin- 
day of Trinity term, to deliver an indenture 
before the end of Trinity term then next en- 


ſuing, 


in the Court of King's Bench. 
ſuing, it was held that it ſhould be delivered 


that term, and not that time twelve months. 


Biſhop and Harecourt, Cro. Eliz. 310. Sav. 
124. 1 And. 240, 1 Leon, 210. 5 Co. 37. 
2 Danv. Abr. 225. p. 12. 3 Danv. Abr. 46. p. 
1. A judgment relates to the eſſoin- day, which 


is the firſt day ig law, and not to the guarto 


die poſt, which is but a day of grace; ideo a 
judgment of Hilary term had precedence of a 
| ſtatute acknowledged on the 224 day of Fa- 
nuary. Stanford v. Cooper, Cro. Car. 1027, 
Het. 72. Hutt. 95, Vide Dyer 200, 361. 
34 H. 6. fo. 20 22 , ( 

In Eaſter term all the eſſoin- days of every 
return ate Sundays, except the laſt, which is 


in craſtino aſcenſionis Domini; and ſo are all 


the eſſoin-days of Trinity term, except the 
firſt, which is iꝝ craſtino Sanftze Trintatis. 


All the returns in the four terms are either Of the returns. 


in craſiino, in oftabis, in quindena, or quin- 
decim dies, in tres ſeptimanas, in unum men- 


+ ſem, or in quinque ſeptimanas, of their reſpec- 


tive feaſts. Every ofave and quindena is in- 
cluſive of the firſt and eighth, or fifteenth 
day. Salk. 626. 6 Mod, 250, The cave 


is the ſame day week with its feaſt-day; the 


quindena the ſame day fortnight ; the tres ſep- 
limanas the ſame day three weeks; the unum 
menſem the ſame day four weeks; and the 
quingue ſeptimanas the ſame day five weeks 
with its feaſt-day. 


Of the days of the monch, on which the 


returns of the moveable terms are, the court 
is not obliged to take notice. 1 Lev. 196. 


73 


Michaelmas term begins on the ſixth day Michaelmas 


of November, if not Sunday; if Sunday, on term. 
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Hilary erm. 


The Attomey's Pratice 
the ſeventh, (its eſſoin day being the third 
day of November, the morrow of All Souls) 
and ends on the twenty-eighth day of Vo- 
vember, if it be not a Sunday, but if a Sunday, 
then on the morrow following. This term, 
before the ſtature 16 Car. 1. c. 6. began on 
the ninth day of Oober, and had eight re- 


turns, which by that ſtatute were reduced to 


fix, and have fince by che ſtarute 24 Geo. 2. 
c. 48. been reduced to four returns. 
It appears by a fine taken at Norwich, 


18H. 3. that this term was then holden there, 


and began within the octaves of St. Michael; 


for the note of it is, Hæc eſt finalis corcerdia 
fadla in curia domini regis apud Norvicum die 


Martis proxima poſt feſtum Santi Michaelis an- 
no regni regis Henrici jilit regis Fobannis 18. 


Coram Tho. de Mulet, Rob. de Lexinte, Oli- 
vero, Sc. I oblerve, that the Tueſday next 


after St. Michael can (at the fartheſt) be but 


the ſeventh day after it; and yer ic muſt be a 


day within the octave, whereas before the ſtar. 


16 Car. I. c. 6. the term was not till the 
third day after the octave; that ſtatute took 
away two returns from this term, viz, In oc- 


tabis Sandti Michaelis, and à die Santii Mi- 


chaelis in quindecim dies. | 
Hilary term begins the three and aneh 


day of January, if not Sunday, and then on 


the four and twentieth, and is always that day 
eight weeks on which Michaelmas term ended; 
its eſſoin- day is January the twentieth, and it 
ends the twelfth day of February, if not Sun- 
day, and then on the next day, which always 


happens on the ſame day of the week on which 


Michaelmas term began. 
„ Hilary 


in the Court of King's Bench. 75 
Hilary term formerly began at ocabis Epi- 
phanie, that is, on the 13ih day of January, 
and ended at the Saturday next before Sepiua- 
g, 
Eeaſter term degins che Wedneſday fortnight Batter term. 
after Eaſter day, its eſſoin- day being the Sur- 
day before, but held on the Monday, and ends 
on Monday before Whilſunday. 
Eaſter term e began at eetdbis Paſ 
che, and ended before che vigil of the Af- 
cenſion. 
Trinity term begin the Friday after Trinity Trinity "FREE 
Sunday, alrhough that day ſhould happen to 
be the feaſt of St. Foby the Baptiſt, on the 
_ twenty-tourrh of June, for the term muſt be- 
gin on the Friday next after Corpus Chriſti day, 
by ſtat. 32 H. 8. c. 21. Cre. Zac. 16. its eſ- 
ſoin- 5 is the Monday betore, it ends on the 
Maeaneſday fortnight after it begins, unleſs it 
happens to be on the wenty- fourth of June, 
and then on the day after; and the term muſt 
be adjourned on the 7 uclday o the Thur/day 
following. | ; 
Before the fat. 51 Hen. 3. "Pa: 2. this 1 
term began in ofab. Pentecoftes, which is the 
day after Trinity Sunday; but by that ſtatute 
this term appears to have had the following 
returns, vz. 1. In the las Trinitaiis; 2. In 
quindena Trinitatis; 3. In craſtino of St. ohn 
Baptiſt ; 4. In the 1 of St. John Bap!iſt ; 
and 5. In quindena of St. Fohn Baptiſs, fo _ 
that this term then ended about the 12th of 
Juby. The flat. 32 Hen. 8. c. 21. gave this 
term its former beginning, and enacted, that 
ir ſhould have only four common days of re- 
turn, viz. 1. In craſtino Sandi Trinitatis g 
885 (which 1 is the ſame day with In odalis Pente 
coſtes); 
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The Attoꝛney's Mꝛattice 
coſtes) ; 2. In 6Fabis Sanctæ Trinitatis; 3. In 
quindena Sante Triniia/is; and 4. A dieSanfte 


Trinitatis in tres ſcptimunas, taking away the 
returns of Iꝝ craſtino Santti Fobannis Baptiſte, 


- oftabis Sandti fohannis Baptiſte, & quindena 


Santi Johannis Baptiſæ; and allo enacted, 

that this cerm ſhould yearly begin on the 
Monday after Trinity Sunday, for the Keeping 
eſſoins, profers, returns, Sc. and that the 
full term ſhould yearly begin and take its 
commencement the Friday nexi atter Corpus 

Chriſti day; and that the fourth day of re- 
turn, called a die Sanfiz Trinitdtis in tres 
ſeptimanas, ſhould have his return with the 
fourth day, as 1s accuſtomed in other like | 
days of return, 
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in the Court of King's Bench. 5 


In theſe terms the following days are dies Dies non juri- 


non juridici: The ſecond day of February, © 
being the feaſt of the Purification, in Hilary 
term 3 Aſcenſion-day in Eaſter term ; and 
the twenty-fourth day of June, being the 
feaſt of St. Fobn the Baptiſt, if it happens in 


ici. 


Trinity term, (unleſs it happens on Friday 


next after Trinity Sunday, for then it is dies 
Juridicus by the ſtat. 32 H. 8. c. 21. Far. 17.) 
and writs returnable on any of theſe days are 


not good. 


81 


The eleventh day of November, being the 07 the feaff 


feaſt of St. Martin in Michaelmas term, can- 


of St. Martin 
in Michael- 


not be ſaid to be in or upon any return; and mas ferm. 


if a writ be made returnable on that day, it 


mult be returnable on Thurſday the feaſt of St. 
Marjin, or.any other day of the week it falls Sed vide ftat. 
on: And if returnable the day after, it muſt 16 Car. 1. 6. 


be o Friday the morrow of St. Martin; for 
between the morrow of A!/-Souls, which is 
the third day of November, and the morrow 


of St. Martin, which is the twelfth day of 


November, one day of the week falls out 


twice; ſo that if the morrow of All- Souls 


falls on a Monday, the next day is Tueſday 


next after the morrow of All- Souls, and the 8 


next Tueſday will be Tueſday the feaſt of St. 


arlin, and fo yearly, according to the day 
of the week on which the feaſt of St. Martin 
la 


pens. 


FExvery bill of Middleſex, writ of latitat, alias Proceſs by bill 


capias, pluries capias, habeas corpus ſuper cepi 
corpus, habeas corpus ad faciend & recipiend', 


and all other proceſs thereupon, both before 


and after judgment, muſt be returnable on a 


day certain; as on Monday next after the 
. G morrow 


- returnable on 
a day certain. 


: The Attozney's Pzaitice _ 
morrow of All- Souls, and may be returnable 
on an eſſoin, or general return-day in the 
term· time; but then the day of the week 
muſt be expreſſed, as on Friday in eight days 
of St. Martin. 5 0 


By original on All writs of capias, 7 alias and pluries, 

« getteral re. grounded upon originals out of Chancery, and 

258 all writs ſubſequent thereto, to the outlawry, 

writs of | ſtire facias quare executionem non & 

ad audiendum errores, upon writs of error out 

of the Common Pleas or other inferior courts, 

writs of capias ad ſatisfaciendum, fiert facias, 

and other judicial writs after judgment af- 

firmed, de retorna babendo, capias in wither- 

nam, and all other writs and proceſs grounded 

upon any recordari factas loquelam, audita que- 

rela, accedas ad curiam, capias. ſi laicus, and 

every other judicial writ out of Chancery, 

muſt not be made returnable on a certain day, 

but on a general return or eſſoin-day, abicun- 

que, as on the morrow of All- Souls, where- 

And 15 days ſoever we ſhall then be in England, There 

between tee muſt be fifteen days between the teſte and 

and return. — 3 1 | | 

return of ſuch writs, except as follows. a 

_ at. By Ras. 16 Car. 1. c. 6. F. 7. it is enacted, 

that the day of return, called craſtino aſcenſio- 

nis Domini, ſhall be a good return notwith- 

ſtanding there be not fifteen days between the 

. quario die of the ſaid return of craſtins aſ- 

cenſionis Domini, and the eſſoin- days of the 
return of craſtino Sandtæ Trinitatis. 

And by 2 flat. By the ſecond ſtatute of 13 Car. 2. ſtat. 2. 

JESS * 6&2, §. 7. it is enacted, that in all perſo- 

naaa actions, and in all actions of ejectment de- 

pen ng, by original writ, there ſhall not need 

by be filteen days between the teſte and re- 

Seer ingh | IH turn 


' 


"I ww 


„ 


„ 


in the Court of King's Bench. 
turn of any writ or writs of venire facias, ba- 
beas corpora juratorum, or diſtringas juratares, . 
feri facias or capias ad ſatisfaciendum, and 
that the want thereof ſhall hot be error. But 
& 8. not to extend to any writ of capias ad 
ſatisfaciengam, whereon an exigent after judg- 
ment is 40, be awarded, nor to a capias ad ſa- 
tisfaciendum againſt the defendant, in order 
to make the bail liable. | 


. 7 
— 3. £. 5 " . jp 4 £ 
_ ; 2 _— * F 6 


Of de, 


HE uſual leading proceſs when the ac- Leading 7 


tion is firſt commenced in this court, 72 
and not by original out of Chancery, nor 
brought from any inferior court by writ of 
error, habeas corpus, certiorari, or recordari 
facias loquelam, is a bill of Miadleſex, which 
you are to make out in this form: 


: Middleſex, to wit, It is commanded to the 4 5% of Mid. 


ſheriff, that he take William Cave and * dleſex. 
Richard Roe, if they may be found in his 
baiſiwic, and keep them ſafely, ſo that he 
may have their bodies before the lord the 
king at Weſtminſter, on Monday next after 


the morrow of All- Soule, to anſwer Ferdi- 


.. ao * 42 1 «S823 2 1 1 A Aa. att. 1 F ao. n r WY WY 
* — . 


h * Richard Ree, or John Doe, are put in when there | 
is but one defendant, to make it agreeable to the printed 
blanks, which are always in the plural number. 


G 2 Auando 


” 


84. 


- 


Che Attomey's Puattice | 
nando Hoare in a plea of treſpaſs *, and that 5 


he re there then this precept. 


By bill. 
5 Lee and Antonie. 


Put the attorney's name, and the day it 


was ſigned, on the back. And then write a 


note for the office thus: 


Middleſex, to wit, Bill for Brie Here 


againſt William Cave, treſpaſs, returnable on 


Monday after three weeks from the = of 


St. Michael. 


Robert Richarſon, 


20th Ofober 1758. 


| You pay ſix-pence in term, and ten. > | 
in vacation, for ſigning it. 


If the defendant is to be held: to bail, 


are to add in the writ after the word — 
and before the word and, an + acetiam billz, 


in one of the following forms, according to 
the nature of the caſe, 


As 


*A \ bill of Middl A was, to anſwer to the bs 
company ; and the declaration was in the name of the 
company, gui tam for themſelves, and the poor of a 
pariſh where the offence was committed : it was moved 


to ſtay proceedings; becauſe the declaration differed from 


the proceſs ; but the court held it right, it not being 


uſual to inſert in the bill of Midd/e ger on what account,. 


or in what right the party ſues, as in the caſe of execu- 
tors or adminiſtrators, the caſe of an aſſignee of a bail 
bond, and the like, where the proceſs is only ad re- 


ſpondendun A. B. 2 Str. 1232. 


T The acetiam billæ was firſt introduced by the fol 


| towing ſtatute. | Noe 


it 


in the Court of King's 1 Bench, 


as WA to a bill of the ſaid F. I. 2gainſt Debt. 
the ſaid V. C. for one hundred pounds of 
debt, according to the cuſtom of the court of 


the lord the king, before the king himſelf to 


be exhibited. 
As alſo to a bill of the aid F. H. lt Suni. 


the ſaid . C. for 1004. upon promiſe, ac- 


cording to, c. 
For taking and carrying away the goods Treſpaſs. 


and chattels of the ſaid F. H. to his damage 


of 50 J. according to, Sc. 

For detaining the goods and chattels of the Detinue. 
ſaid F. H. to the value of 60 /, according to, 
Se. | 

For converting and diſpoſing of the goods rover... 
and chattels of the laid F. H. to the value of Cro. Jac. 667. 
49% 

For breach of covenant to the damage of Covenant, 
che ſaid . H. of 501, according to, wo 


— 
3 


No Os who ſhall be arreſted by colour of any pro- 
ceſs out of the King's Bench or Common Pleas, in which 
proceſs the cauſe of action is not expreſſed particularly, 
and for which the defendant is bailable by the Hat. 23 H. 
6. c. 10. ſhall be compelled to give ſecurity for appear- 


ance, in any . exceeding 40 1. Stat. 13 Car. 2. 


at. 2. F. 2. 
This act ſhall not extend to arreſts upon any writ of 


capias utlagatum, attachment upon reſcous or attachment 


upon contempt, or of any attachment of privilege at the 
ſait of any privileged perſon, or of any other attach» 


ment of contempt iſſuing out of either of the ſaid courts ; 


but no ſheriff, Qc. ſhall diſcharge any perſon taken upon 
any capias utlagatum, without a /uperſeatas firſt had ; 


and upon the ſaid writs of attachment, ſuch courſe ſhall 


be taken for ag for We as Kath been uſed. 
G:3---. + 00 


Same fat. F. 4. 


_n — 
———— 
„ 
5 * . I 


| — - —2 3 —— 
e 


Deb. . a 


Che Amen" 8 Paaitice 


If it be an action of debt upon a recogni- 


ance of bail on meſne proceſs, there muſt be 


inſerted the following aceliam billæ in the pro- 
ceſs, [though the defendant is only to be 


ſerved with a copy of ſuch: proceſs, and is 


not to be arreſted upon it] otherwife the de- 


fendant or his attorney ſhall nor be bound to 


accept of a declaration: i in debt upon boeh re- 


cognizance. Eaſter 15 Geo. 2. 


And alſo to a bill of the ſaid F. H ukinlt 


recognizance of the ſaid V. C. in a plea of debt upon recog- 


bail. | 


8 everal at- 
Fenaants. 


Alias 6:10, 


Pluries b://. 


Bill of Mid- 


dleſex 70 the 


COronerys. 


nizance, according to the cuſtom of the court 


of our lord the king before the was himſelf, 
to be exhibited, Se. 


If there be ſeveral defendants you ſay, 
To anſwer C. D. of a plea of treſpaſs, and 


| alſo the ſeveral bills of the ſaid C. DB. againſt 


the ſaid A. B. for 50 J. upon promiſe, and 


againſt the ſaid E. F. for 309. * 3 
according to, &c. 


If the defendant cannot be taken on the 
firſt precept, you make out an alias; and if 


not on that, a pluries bill. 


| Auger. ta wit, It is n, to che N 
ſheriff, as it was before commanded to bim, 


that he take, Sec. 


Middleſex, to wit, It is commanded to the 


ſheriff, as it has been oftentimes commanded 
to him, may S 


Middleſex, 10 wwit, It is commanded to che 
coroners of the county of Middleſex, that 
they take Philip D. — Jabn L. if they 


| ſhall be found in their county, and keep 


tem 


in the Court of King's Bench. 


97 

- them ſafely, fo that they may have their bo- 
e dies before our lord the king at Weſtminſter, 
J- on next after to anſwer R. V. 
2 efq; and . S. eſq; ſheriff of the county 
s aforeſaid, of a plea of treſpaſs, and that they 
— have there chen this precept. 
0 By bill. 
Lee and Antonie. 
* If the defendant 15 in any liberty 8 
5 the ſheriff of Middleſex may not enter, get 
* the ſheriff to direct his warrant to the bailiff 
* of that liberty; and if the bailiff of the li- 

berty does not execute it, you muſt get the 

ſheriff ro return a mandavi ballivo; and then 

-Y you make out a non omittas bill of Mrddleſex, 
t whereupon the ſheriff may enter the Rowdy; 
1 UG arreſt the defendant. 


222 ger, to wit, 1 is comnanded to the Non omittas 
: ſheriff, that he do not omit by reaſon of * 5% % Middle- 
f any liberty in his county; but that he take ex. 
| A. B. if he may be found in his bailiwic, and 
keep him fafely, fo that he may have his body 


* 


'P before the lord the king at Weftminfter, on 
1 next after to anſwer to 
C. D. of a plea of treſpaſs, and that he have 

kene then this precept. 
: | By bill. 
FE > Le and Antonie. 


Mo. 


*The non omittas in C. B. is not general as in B. R. 

but only impowers the ſheriff to enter ſome one par- 
ticular liberty, as thus uod non omittas propter aliquam 
libertatem libertatis aucat Lancaſt. in com. tuo, quin 


capia, 888 Co. 92. | 
yo "F599 84 3 


„ ² ˙ . 
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For each 5 theſe you make out a proper 
note for the office, and you pay for ſigning 
the alias and pluries but rwo-pence each, ei- 
ther in term or vacation; and for the non omit- 
tas, as on a firſt bill. 
If the defendant lives in any other county 
than Middleſex, (except as after mentioned) 
you make out a lalilat, which is in nature of 


a an bill of Midaleſex. 


eie GEORGE the ſecond, by the grace of 
God, of Great Britain, France and Ireland, 
king, defender of the faith, c. To the ſhe- 

riffs of London, greeting: Whereas we lately 
commanded our ſheriff of Middleſex, that he 

ſhould take A. B. if he might be found in his 

bailiwic, and him fafely keep, ſo that he 

ſhould have his body before us at J/e/tminſeer, 

at a certain day now - paſt, to anſwer C. D. in 

® Suit the ac- A plea of treſpaſs, * and alſo to a bill of the 
etiam bill % ſaid C. D. againſt the ſaid A. B. for one hun- 
= > dred pounds upon promiſe, according to the 
before dire2ea, cuſtom of our court before us to be exhibited; 
Fel. 84. if the and our ſaid ſheriff of Middleſex at that day 
#fendant is o returned to us, that the aforeſaid A. B. is not 
0 ee found in his bailiwic; whereupon on the be- 
Lancs half of the aforeſaid 2 D. it is ſufficiently at- 
of bail, other- teſted in our court before us, that the afore- 
wiſe you leave ſaid A. B. doth run up and down, and ſecret 
4 22 himſelf in your county: Therefore we com- 
375 mand you, that you take him, if he may be 
found in your bailiwic, and ſafely keep him, 

lo A you may have his body before us at 


W: CANE, 


CY 


in the Court of King's Bench. 89 


Weſtminſter , on next after 1. 0 
= anſwer to the aforeſaid C. D. of the plea and 
g dill aforeſaid; and that you have there then 
„ this writ, Witneſs William Lord Man field, 
0 at at ne he 7-day: of - in the 
| year of our reign. 

y x Lee and Antonie. 

The note for the office, 

; TLondon, to wit, Latitat for C. D. againſt 
A. B. treſpaſs, and allo for 100 l. upon — 

miſ e 

F | Ret, 

4 Anib. Beckwith, 

4 A2 0th October 1758. 

4 If the defendant is not to be Sund on the 

8 Latitat, you ſue out an alias capias; and if 

e not on that, a pluries capias. | 

a -GEORGE the ſecond, by'the e e capa 

e God, of Great Britain, France and Ireland, 

* king, defender of the faith, Cc. To che 

e ſheriffs of London, greeting: We command 

* you, as we have before commanded you, 

y that you take A, B. if he may be found 

t in your bailiwic, and ſafely keep him, ſo that 

. you may have his body before us at Meſtmin- 

— o» next aſtenr‚r ii 

. anſwer C. D. of a plea of treſpaſs, and alſo 

t 3 x 

e Upon a motion it was held, that there is no cer- 

| tain number of days neceſſary to be between the teſte and 

© | return of a ſpecial Latitat, and that even one day is ſuf- 

f ficient if it can be ſerved. 2 Str. 917. 

. 


t0 


Pluries. 


The Attozney's Wꝛattite 
to a bill of the ſaid C. D. againſt the Haid 
A. B. for 100 J. upon promiſe, according to 


the cuſtom of our court befort us to be ex- 


hibited; and have there then this writ, Wit- 

neſs William Lord Mangfield, at mebminßer, | 

the in the of our reign. 
2 | Lee and Antonie. 


The DIG capias is the fame, only inftead 


of the words, 


As we have before commanded you,” 
_ - 
As we have many, times commanded 
ou. L | 
If the ſheriff cannot execute your latitat, 
alias or pluries, by means of any liberty which 


he may not enter, upon the return of a man- 


dsvi ballivo, as before, you make Our ©9008 


Non omittas. 
Latitat. 


GEORGE this aud by che” grace a 
God, of Great Britain, France and 8 


king, defender of the faith, &c. To the ſhe- 


riff of N. greeting: We command you, that 


you do not omit, by reaſon of any liberty in 


your county, but that you cake R. S. if he 


mall be found in your bailiwic, and keep him 
ſafely, ſo that you may have his body before 


us at Weſtminſter, on next after 


to anſwer W. A. of a plea of treſpaſs, and 


alſo to a bill of the ſaid M. againſt the faid 

R. for five hundred pounds of debt, accord- 

ing to the cuſtom of our court, before us, to 

2 exhibited; and have there then this writ. 
Witneſs 

2 


in the Court of King's Bench. 91 


Witness Wilkam Lord Mansfield, at Weftmin- 
J in 4 
the year of our reign. 
ä 235 Lee and Antonie. 


"In each of theſe cafes you make out a pro- 
per note for the office in manner before di- 
rected; you pay 25. 64. for ſigning the lati- 
tat, whereof 2 5. 104. is for the chief clerk, 
and two-pence a-piece to each of the four 
judges, and you pay 7 d. for the ſeal; you 
pay nothing for ſigning either the alias, plu- 
res Or non omittas. 

A latitat to any of the Cinque Ports muſt Clomid Port, 
be directed To the conſtable of Dover caſtle or 
his deputy, whether the Cinque Port be in 
Kent or Suſſex. A latitat may be executed in 


a county palatine, and is in the following County pal - 


form. = | 735 tine. 


' GEORGE the ſecond, by the grace 195 A latitat to the 
God, of Great Britain, Dax and Ireland, _ / <0 
king, defender of the faith, &c. To our 7 Chelter 
chamberlain of our coun ty palarine of Cheſter, 
or to his deputy there, greeting : Whereas 
we lately commanded our ſheriff of Mzddle-- 
ſex, that he ſhould take A. B. if he ſhould be 
found in his bailiwic, and that he ſhould keep 
him fafely, ſo that he might have his body 
before us at VWeſtminſter at a certain day now 
paſt, to anſwer C. D. of a plea of treſpaſs; 
and allo to a certain bill of the faid C. againſt 
A. for one hundred pounds upon promiſe, ac- 
cording to the cuſtom of our court, before us 
to be exhibired ; and our faid ſheriff at that 
day returned to us, that the ſaid A. was not 

found 
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found in his bailiwic : Whereupon, on the be- 


half of the ſaid C. in our ſaid court before us, 


iĩt is ſufficiently atteſted, that the ſaid A. lurks 
and ſecretes himſelf in our ſaid county pala- 


Raſt. 164. 
ze Dr. 4. 
Moyle 17. 


tine of Cheſter : e au we command you, 
that by our writ under the ſeal of our faid 


county palatine to be duly made, and to be 
directed to the ſheriff of the ſaid county pa- 


latine, you command the faid ſheriff, that 


he take the ſaid A. if he ſhall be found-- in 
his baili wic, and keep him ſafely, fo that you 


may have his body before us at Weſtminſter, 
on next after to anſwer 


the ſaid C. B. of the plea and bill aforeſaid; 


and have there then this writ, Witneſs il. 
tam Lord Mans Nel, at M. eſtminſter, the 
day of in the year of 


our reign, 


Lancaſter. 


Durham. 
Andrews 191. 


Lee and Antonie, 
If to the city of Cheſter, ſay To the feerif 


of the city of Cheſter. * 


It to the county palatine of Lancaſter, the 


directions are thus: To our chancellor of our 
county palatine of Lancaſter, or 10 bis deputy 
there, greeting. 


If to the county palatine of Durham thus: 
To the reverend father in God —— by divine 
Providence, biſhop of Durham, or to his deputy 
there, greeting: Aad inſtead of ſaying, under 
the ſeal of our ſaid county palatine, ay, under” 
the ſeal of your biſtopric. 


Lariat = may be A man may take out a latitat before the 


teſted before 
plaintiff's 


my of action. 


money is due; but the party muſt not be ar- 
reſted upon it before; and this differs from 
an original, which, it it bears teſte before the 

money 


in the Court of King's Bench. 93 

5 money is due, is abatable; but the Jatitat is 
EO only to bring the defendant in cuſtody, that 
p * the plaintiff may declare againſt him by bill, 

and after that the proceedings upon the /atitat, 
„ ceaſe. 1 Vent. 28. 
3 Every officer dr clerk of the court, who The day and 
ſhall Tign any writ or Proceſs before judgment year of Hie 
for the arreſting any perſon is, at the ſignin oe "Is * 
| thereof, to ſet down on ſuch writ or Et” 3 mn 
1 the day and year of his ſigning the ſame, 
E 


which ſhall be entered in the remembrance, 
or book, where the abſtract of ſuch writ or 
proceſs ſhall be entered, upon pain of forfeit- 
| ing ten pounds for every ſuch neglect; to be 
recovered by any perſon that will ſue for the 
_ ſame. Stat. 5& 6W.& M. c. 21. § 3. and 
JV 
Every writ or proceſs for arreſting the The name of 
body, and every writ of execution, and every attorney to be 
warrant which ſhall be made out upon any ie = 

ſuch writ, proceſs or execution, ſhall, before 2.9 Ys 
the ſervice or executing thereof, be ſubſcribed 
or indorſed with the name of the attorney 
who ſues forth the ſame; and where ſuch at- 
torney is not the perſon immediately retained 

or employed by the plaintiff, then alſo with 
the name of the attorney ſo immediately re- 
tained or employed; and every copy of any 
writ or proceſs that ſhall be ſerved upon any 
defendant, ſhall, before the ſervice thereof, 
in like manner be ſubſcribed or indorſed with 

the name of the attorney, who ſhall be im- 
-mediately retained or employed by the plain- 
tiff. Stat. 2 Geo. 2. c. 2 3. /. 23. for regula- 
ting attornies, Ec. made perpetual by 30 

s. 2. c. 19. $: 75. | 

2 5 
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The not indorſing the name of the attor- 
ney on the warrant made upon any writ, pro- 
ceſs or execution, ſhall not vitiare the fame; 
but ſuch writ, &c. ſhall be valid, provided 
the writ be regularly ſubſcribed or indorſed; 
and the ſheriff or other officer, who ſhall 


make out any warrant, and not fubſeribe or 
© Indorſe the atrorney's name, ſhall forfeit 53 J. 
do be afſeſſed as a fine by the court; one 


No ſpecial writ - 


moiety to the king, the other to the party 


grieved. Stat. 12 Geo. 2. c. 13, $. 4. 
Where the cauſe of action does not amount 


where cauſe Ito ten pounds or upwards, no ſpecial writ or 


action under 
10l. 


thereto and if any ſuch 


proceſs, ſpecially therein expreſſing the cauſe | 
or cauſes of action, ſhall be ſued forth or iſ- 


ſued, in order to compel any, Gs iD appear 
e ſued forth, the 


proceedings and judgment thereon ſhall be 


void, and the attorney or officer of the court, 


ſuing forth or iſſuing the ſame, ſhall forfeir 


ten pounds to the perſon or perſons aggrieved 
thereby. Gat, 5 Geo. 2. c. 27. made 25 


Peers and 


member of 


parliament. 


rh 21 Geo. 2. . 3. 


'W bat 1 00 0 may not be beld fo gan = 
ä 
PEN: the a of the 
houſe of commons, and other perſons: 


5 er to the privilege of parliament, are not 
to be held to bail, but to be proceeded 1 


in manner herein aſter mentioned, 


5 - n 
I 


in the Court of King's Bench. 95 
| No writ with the clauſe of aceliam is to be Me acetiam 

| ſued forth againſt any heir, executor or admi- 77! 22a 
niſtrator, ſo as to oblige him to put in ſpecial 3 2 

bail. | Mb. 15 Car. 2. by as 293. niſtrator. . 
3 Bulſt, 316. Cro. Fac. += hy Co. Car. 59. 
Litt, Rep. 71 81. 1 Sid. 63, 418. 1 Lev. 

145, 245, 208. 2 Lev. 204. 2 Jones 82. 

17 A. 681, 682. Salk. 98. "+ 
Where upon a judgment againſt an execu· When bail by 
tor or adminiſtrator, an execution is taken an executor or 
out, and the ſheriff hath. returned a devaſta- 2 rudy 1 
vit, the defendant on an action of debt , Arne 
brought on the judgment ſhall put in ſpecial 
bail, becauſe of the ſheriff's return, but not 
upon a bare ſuggeſtion of a deva/tavit, for 
there common bail ſhall ſerve. Hil. 4 W. & 
M. B. R. Duprat v. Teſtard. Carib. 264. 


| N 206. 


An attorney is not to be held to bail, ex- Attornies,. 
cept at the ſuit of an attorney of another when 1 be 
court, or where he is ſued jointly with others; 5 te bait. 


burt as to his privilege more particularly, vide 


bo law) 1 Le 


A . 
I If an action be brought againſt baron and 4 ame covert, 
feme, and ſhe only. is arreſted, ſhe ſhall be 2% e be 
diſcharged. Cro. Fac. 445. Latch 224. % 
(Stiles 475. contra,) but nat without com- 
mon bail. Sal. 115. Comb. 355. I Mad. 8. 
If both of them be arreſted, ſhe ſhall be diſ- 
charged, and the huſband ſhall be obli ged to 
put in bail for her, as well as for hen 
2 Strange 127. (and 1 Vent. 49. denied to 
| IT If the huſband only is 
arreſted, and nat the wife, he ſhall be obliged 
to put in bail for both. Gouldsb. 127. Salk, 
115. vide Cro. Elia. 307. 2D, A. 4.69. p. > 


57 6, 8. 
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2 8. Latch 224. Dyer 271. 5. Lit, 
Kep. 18. Hutt. 86. Co. Car. 58, 59. 


1 Sid. 20, 21. 
Partner.. Whether one partner muſt pur in bail for 
another, vide 1 Med. 4 5. 5 
Samen. That no perſon who thall lift himſelf to 


ſerve on board any of his majeſty's ſhips of 
war, ſhall be held to bail, but on affidavit 
that the ſum juſtly due amounts to 201. Vide 
: ftat. 1 Geb. 2. ſtat. 2. c. 14. §. 15, 16. 31 
Soldiers, Geo. 2. c. 10. §. 27. 

And that ſoldiers are not liable to be ar- 
reſted on any proceſs or execution, unleſs the 
original ſum or cauſe of action amounts to 
10 J. over and above all coſts. Vide ſtat. 19 

Geo. 2. c. 11. F. 57, 58. and the laſt act for 

„ puniſhing mutiny and deſertion. 

Defendant 4½ If any defendant ſhall be legally delivered 


charged from 


| arreſt hall nu from any arreſt upon meſne proceſs, he ſhall 


be arrefied a. hot be again arreſted. at the ſame time by 
gain at the virtue of any other proceſs at the ſuit of the 
ow lie fame plaintiff, upon pain that every attorney 
4% feb n acting to the contrary ſhall be put out of the 
1 Str. 439. Toll, and the plaintiff and attorney ſhall be 


2 Str,. 1039, further puniſhed as the court ſhall think fir. 


1209, 1216. Mich. 15 Car. 2. 


In * aftlens ſpecial bail is or is not required. 


No ; 2 In all actions upon penal ſtatutes, as upon 
2 Parte, the 1 3 Eliz. of fraudulent conveyances, Se. 


the defendant need not put in ſpecial bail. 

Zelv. 53. ſaid to be according to the practice 

in B. K. 1 D. A. 680. p. 1. 1 
In an information or action upon a penal 


ſtar ute drein by a . qui lam, Sc. the 


diefendant 5 


not bound to put in ſpecial bail, unleſs the 


yond ſea, but was denied by the court; for 


no ſpecial bail of courſe, without ſpecial mo- 


-fn the Court of King's Bench, 97 
defendant need not find ſpecial bail, if it is 

not upon the fat. 11 & 12 V. 3. for an 

offence in the exportation of wool, and then 

not only the penalty but the cauſe of action 

ought to appear in the writ, and the defen- 


dant ought not to be arreſted upon a general 


latitat with an acetiam bille, Sc. Trin. 12 
W. 3. B. R. Preſgrave and-—. Comyns 73. 
Vide 2 Str. 1079. Andrews 70. Bail oin 


fat. 9 Anne, c. 14. for money won at play, 


by the loſer againſt the winner, being a re- 
medial law and at the ſuit of the party 
grieved. ; 


In an action of covenant the defendant is Bail in es- 
venant regui- 


EF g rqar's 
plaintiff has obtained a rule of court, or an n 


order from a judge for that purpoſe, or un- 
leſs the covenant be for payment of money. 
Vide Mich. 1654. 
In debt upon a bond to perform covenants I debt on @ 
no bail ſhall be given, but with reſpect to the £92479 perform 


covenants, no 


| breaches and the damage done thereby; but 3% gur aueh 


the meaſure of that ſhall be taken from the ard 1 the 
plaintiff's oath. Hil. 11 W. 3. B. R. Anony- damages by the 

mous, Salk. 100. 1 Sid. 63. an. 
In account the plaintiff inſiſted upon ſpe- No Bail in ac- 


cial bail, becauſe the defendant would go be- . "till judge 
ment quod 


s i 3 n computet. 
in account no ſpecial bail is to be found till . 


judgment quod computet. 1 Lev. 300. Secus 
in debt on account. 2 Rol. Rep. 53. 
Noy 28. 


In battery, conſpiracy. falſe impriſonment, N- bail in | 
wo P Ys 1 . : attery, &C. . 
without order. 


tion and order. Mich. 1654. 1 Sid. 276, 
307. 1 Med. 2. e 
8 8 * An 
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5 An order may, be obtained from a judge at 
hs chambers for. ſpecial, bail in any of cheſe 

caſes, on a proper affidavit of che S 


2 ef an A. B. of 4 in the county of D. clerk, 
_ efſault in order make: h oath, that on Friday the — day ; 
gu x ppb - of — laſt paſt, he this deponent going 
For belding the to view Whether the tithe hay on the land of 
defendant rn E. F. of C. aforeſaid were ready to be ſet 
Gail. forth, he the ſaid E. F. did then in the ſaid 
field, without any reaſonable cauſe, in a vio- 

lent manner aſſault, beat and throw this de- 
ponent on the ground, this deponent making 

no oppoſition or reſiſtance againſt the ſaid E. 

but this deponent being reſcued by ſome per- 
ſons preſent from the faid E. the faid E. did 
again, as ſoon as he got looſe from the per- 

ſons who reſcued this deponent, a ſecond time 
aſſault, throw down, beat and kick this de- 
ponent about the head and body, ſo that the 
blood guſhed our at this deponent's ears, 
which 2 to this deponent the loſs of 
his ſpeech and hearing for ſome time, ſo as to 

render him incapable of performing his duty 
in the aforeſaid pariſh, he being miniſter of 

the ſame; and this deponent further faith, 
that the ſaid ZE. hath often declared, that it 

was no ſin for any man to kill or deſtroy this 


deponent. | 
os TT A. B. 


ib bail nm In ſlander no Gd bail, except in ander 
1 of title, wherein to be left to the direction of 
T 2 "Ws Judges, Mich. 1654. 


. 


| defendant ſhould find ſpecial bail z though 


in the Court of King's Bench. 99 
In an action on the caſe for calling a wo- Bai in an ace 
man of quality whore, whereby ſhe loſt her —_ for fan- 

marriage, it was ruled on motion, that the mis of ado; 


generally in actions for words no ſpecial bail 


_ is uſual, yet on the circumſtances of the caſe 


the court may compel the defendant to find 
ſpecial bail. — And in cafe of executors, 


though they do not find bail in ordinary caſes, 


yet in ſpecial caſes they ſhall find bail, as 
_ where it appears they have waſted the goods. 
1 Lev. 39. Vide 1 Mad. 16. et antea go, 91, 


Foſter moved, that the defendant might Bail in ſcans 
put in good bail to the plaintiff's action; for dalum mag- 


although the action be but for words, yet the "Me 


fame being ſpoken againſt an earl, the court 
may compel ſpecial bail; and it was granted 
niſi, The earl of Stamford againſt Gordal, 
Raym. 74. 2 Mod, 215, 1 Brown. 90. 
2:56.18... ü ED „„ 
If an action be brought upon a judgment No bail fir 
where the debt or damages recovered without 4% on juag- 


the coſts amount to ten pounds or upwards, vent, 44 er 


the defendant muſt give ſpecial bail; but it 2 15. 


is otherwiſe where they amount to ten pounds 2 Str. 975, 
or upwards by the addition of coſts. 107% 

It an action of debt be brought on a bail- Ner in debt on 
bond for recognizance of bail, the defendant © bai, bond or 
ſhall not be held to ſpecial bail, for the con- 2 
ſequente of that would be bail ad infinitum. * 

Isa an action upon a replevin bond, com- or replevin 
mon bail ſhall be filed. Tri. 10 W. 3. B. R. bend. 


Dux Ormond v. Brierly, Salk. 99. Carth. 


519. Holt 127, Cafes B. R. 320, 380. 
| „ Holt 
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Alien nonſuit Holt ch. j. faid, that he had known it held 
only common by the court, that where the plaintiff was 


Gail in anew 


44105 nonſuit for want of a declaration, and after- 


wards brought another action for the ſame 
cauſe, that he ſhould have but common bail to 
the ſaid action. Trin. 13 W. 3. B. R. Aman 
- ſon v. Davila, 1 R. Raym. 679. contra Str. 


Ne ſpecial bail No ſheriff or other officer within the prin- 
on proceſs into cipality of Wales or counties palatine, upon 
Wales or ie any writ or proceſs out of any of his majeſty's 
counties pala- | ; | | | | 
tine, without Courts at Weſtminſter, ſhall hold any perſon 
affidavit of the to ſpecial bail, unleſs an affidavit be firſt made 
cauſe of action, and filed in court, ſignifying the cauſe of ac- 
_ @nd that le tion, and that the ſame is 201. and upwards, 
2 and bail ſhall not be taken for more than the 
»wards, ſum expreſſed in ſuch affidavit. Sat. 11 & 
No ſpecial bail No perſon ſhall be held to ſpecial bail 
in a * upon any proceſs out of any ſuperior court, 
. le of where the cauſe of action ſhall not amount 
2 ion is under to the ſum of 107. or upwards. 
0 1. 5 3 
Copy of proceſs But in all caſes where the cauſe of action 
fo be ſerved. does not amount to ten pounds or upwards, 
the defendant ſhall not be arreſted, but be 
ſerved perſonally with a copy of the proceſs, 
Stat. 12 Geo. 1. c. 29, Made perpetual by 
ftat. 21 Geo. 2. c. 3. „„ 

Upon every copy of ſuch proceſs ſo ſerved 
on any, defendant, there ſhall be written an 


Engliſh notice 
on ſuch copy. 


and meaning of ſuch ſervice to the effect fol- 
lowing, viz. | „„ 


Engliſh notice to the defendant of the intent 


| from the chamberlain of the county palatine 


p 
* 
4 
| T% 


in the Court of King's Bench. 101 


* 4. B. You are ſerved with this proceſs tO Form of it. 

the intent, that you may by your attorney | 
appear in his majeſty*s court of King's Bench 

at the return thereof, being the _ day 

9 F (the day of the return) in order 

to * defence in this e. 


No fee is to be ken for this notice. 
No attorney, bailiff or other perſon, ſhall Five billings a 
take or demand more than five ſhillings for er making and 
making and ſerving a copy of ſuch proceſs. OY ** 
5 Geo. 2. c. 27. Made perpetual by ſtat. © 
21 Geo. 2. c. 3. 
It was the opinion of this court, that the Of ferving 
| ſervice of a copy of a lalitat iſſuing out of im @ 
this court into a county palatine was good, u Pale 


? tt * 
and that the party need not have a mandate Andrews 199. 


upon the latilat; this proceeding is grounded 
on the tat. 12 Geo. 1. c. 29, & 5 Gee. 2. 

c. 27. The latter act explains the former, 
and the words in the laſt mentioned ſtatute, 
viz, Provided nevertheleſs, that all proceſs 
ſhall be executed by the proper officer of each 


* See proceedings ſet aſide for omitting to ſet out che 
defendants name at the head of the notice. Sel. Caſ. 

Temp. Hardw. 133. . 
I Exception was taken to the notice at the bottom 
of the proceſs, that it was only to appear at the return 
thereof, being the i 4th of June without ſay ing this inſtant 
or expreſſing the year; but the court ſaid it muſt be 
underſtood the next 14th of June, ans held it right. 


2 Str, 1233. = 
PEN franchiſe, 


102 
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franchiſe, cannot be conſtrued to extend to 


counties palatine, but to ſuch franchiſes or 
particular diſtricts in each county, iuto which, 


the ſheriff cannot enter, but by writ of 20 
omitias. The act ſays, that ſervice of ſuch 


proceſs, if the defendant does not appear, is 


to be confirmed by an affidavit made before 


a judge, or commiſſioner of the court from 


whence the proceſs iſſued; which if the 


chamberlain's mandate was to iſſue on the 
latitat, and a copy of that ſerved on the de- 
fendant, muſt be ſworn before the chamber. 


7 cauſe of ar- lain, or a baron of the Exchequer there, and 
tion be 101. er conſequently could not be read in this court. 


upwards, affi- 


dawit to be 
made of it. 


Affidavit 2 


Evid to vail: | 


Griffen and Alcock, Fil. 7 Geo. 2. . 

In all caſes where the cauſe of action 
amounts to ten pounds or upwards, (and the 
plaintiff would compel the defeudant to give 
ſpecial bail,) aſidavis is to be made and filed 
of the cauſe of ation, and the ſum or ſums {pe- 


cified in ſuch affidavit muſt be indorſed on, 


ihe back of the writ or proceſs ; for which 
fam or ſums ſo indorſed, the ſheriff or other 


officer, to whom ſuch writ or proceſs is di- 


rected, ſhall take bail, and for no more. 
12 Veo. 1. e. b 


) 


King's Bench, 
Samuel Anton 45 
adgainſt ; 


Ferm . aring. 


| Samuel Anderſon of, &c. the phiniF in 
this cauſe, maketh cath, that the defendant, 
Jeremiab Waring, is juſtly and truly indebted 
to this deponent | in che ſum of nity pounds 
. | for 


n ehe Court of King's Sench. 
for goods fold and delivered by this deponent 
do the ſaid Peremiab Waring. | 


1 Samuel Anderſon. 
Sworn the == SE 752 


This Affidavit may be made before any Before aubem 
judge of the court or comimiſſioner, although be nad. 


ſuch cotrimiffioner be concerned as attorney 
fot the plaintiff, Eaſter 15 Geo. 2. of before 
the officer who iſſues the writ or proceſs, or 
his deputy, for which only one ſhilling is to 
(be paid; and ſuch affidavit is to be filed with 
the faid officer or his deput | 


Affidavit that the de 5% borrowed of What affidavit 


the plaintiff 20007. on bottomree, which 
money is now due and owing to this deponent 


not ſufficient to 
hold to bail. 


by virtue of the ſaid bond as thereby May ap- 1187, 1260, 
Far. Obhjected that this was no oath of thÞ 1245, 78785 
debt; for ſuppoſe every peny is paid, and a 1270. 


ſeparate receipt taken for it; yet upon the 
face of the bond the whole will appear due. 
Et per curiam, it is not ſufficient. And the 
court refuſed to receive a ſupplemental affi- 
davit. 2 Str. 1157, Aﬀidavit by a Mer- 
chant in London, that the defendant owed 
the plaintiff 2 70 J. as appears by an affidavit 
made by the plaintiff in Anſterdan, which 
the deponent believes to be true. Per curiam, 
there can be only common bail; for the oath 
abroad can be no ground for our proceſs, and 
then there is nothing but the belief of a third 
rſon which is not ſufficient. 2 Str. 1209. 
he like reſolution on an affidavit made by 
the plaintiff's book-keeper, that the defen- 
dant was indebted to the plaintiff in 34007. 
55: > for 


104 


1 


The Attozney's Prattice 
for money had and received by the * 
to the uſe of the plaintiff as this deponent really 
believes, 2 Str. 1226. Affidavit by an exe- 
cutrix, that the defendant was indebted to her 


teſtator (ſo much) as appears by the books of 


her teſtator. Held inſufficient, and common 


11 
Of ſpecial bail 
in Wales and 


copnties pala- 
tine. 


bail ordered. 2 Str. 1219. The plaintiff on 


going beyond ſea made an affidavit 4 7uy 


1744. that the defendant was indebted 
to him in 2777. for goods fold and delivered. 

On this affidavit proceſs was taken out 9 May 
1747. and nad 


ed for bail. But common 
bail was ordered, for though he owed ſo 

much in 1744. he might not owe it in 1747. 
And the act requires oath of a ſubſiſting debt 


at the time of ſuing out the proceſs. 2 Sir. 


3 11G 12 I. 3.6. 9. Sheriffs are not 
to take ſpecial bail in J/ales, or counties pala- 


tine, on proceſs from Weſtminſter Hall, unleſs 
a debt of 20 l. is ſworn to. And this is ſtill 
in force notwithſtanding fat. 12 Geo, 1. c. 29. 


of common bail 
A 8 who has been ſerved with a 


copy of F is within eight days after the 


return o 
the Nene form. 


the proceſs to file common bail 1 in 


Mic baelma⸗ 


in —— Bench. 1 5 


— 
— 


| 8 = 4 common 
| 8 term in ne Nad year of wing Ger n "ou piece. 
| | | 


| Middleſex (io wit A. B. is delivered on 3010 upon 2 
cepi corpus. 


5 V' John Doe f Landon, Gent. 
1 and 
Richard Roe, of the ſame place, Gear. 


[Robert Richardſon, | 
| | attorney for defendant. 5 


4 bob of C. D. 


This is to be written on a piece of parch- 

ment of the above form, ſtamped with a 

double ſiæ- penny ſtamp; you pay the clerk 
of the common bails for filing this, 1 5. 2 d. 
if filed within the term, or ſix days after, 
otherwiſe you pay him four-pence more as a 
poſt terminum, 

Where the cauſe of action does not amount 7 4, * 
to ten pounds or upwards, and the defendant dies not file 
| bs ſerved with a copy of the proceſs, and doth common bail, 


plaintiff may 
not appear at the return, or within eight; » afidavit of 


5 days after the return thereof, the plaintiff, upon de. 
0 and filing an affidavit of the perſonal 
ſervice of the proceſs, may file common bail 


8 for the defendant, and proceed as if 


106 


. 


Fight days to 


le common bail 


reckoned exclu- 


Ave. 


Afidavit of 
ſervice of pro- 


c. 


nexed writ or procefs, and at the ſame time 
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bail had been filed by the defendant. This 
affidavit may be made before any judge or 
commiſtioner of this court, authorized to rake 
affidavits, or before the clerk of the common 
bails, ſtat. 5 Geo. 2. c. 27. and is to be filed 
with the clerk of the rules or bails gratis. 
The eight days allowed for the —_— 


to file common bail in, are. to be reckoned 
lebe of the day of the return of the 


Vrit; as if the writ be returnable on Wedueſs 


day next after three weeks from the day of : 
St. Michael, the defendant has the Nn. 
ſevennight following, and the plaintiff cannot 


file bail for him *cill the Friday. 4 
King's Bench. = D. againſt A. g. 


E. EF. of, Sc. Gentleman, maketh oath, 
that he, this deponent, on e 


„„ at in the 


county of perſonally ſerved the de- 


fendant A. B. with the writ or proceſs We. 


unto annexed, by ſhewing him the faiff an- 


delivering to him a true copy thereof, on 


which copy was ſuch Eugliſb notice in wri- 
ting of the intent and meaning of ſuch ſervice 


as by the ſtatute in that caſe made is required. 


Sworn, &c. ZE. F. 


. 2 In all caſes where common bail fhall be 
fd by plain- filed by the plaintiff for the defendant, by 


tiff, to be fo 


markedonbail- 


Piece. 


virtue of the late act for preventing frivolous 
and vexatious arreſts, theſe words fhall be 
written on the bail- piece, viz. ¶ filed accord- 
ing to the ſtatute] or words to the like effect. 
— 1e _ Every 


x 
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Every attorney, who ſhall appear for any Attory wwho 
defendant in any action in which bail is not e 75 10 
required, ſhall duly file common bail for ſuch 15 „ thee 
defendant of the term of which he appears, ice. 
and give notice thereof £0 the plaintiff or to 
his attorney. | 
No attorney all be compelled to appear Arlorney gal! 

or file common bail for any defendant in this no! be compel- 
court, unleſs ſuch attorney hach by a note in led to 2 on” 
writing undertaken fo to do, and ſuch note —__ 3 
be produced by the plaintiff's attorney; but aten in 
if any attorney hath accepted a warrant to ap- evriting. 
pear for the defendant, (which warrant ſhall 
in no wiſe be revoked) or hath ſubſcribed the 
ſame, and does not file common bail accord- 
ingly, ſuch attorney ſhall be compelled to file 
common bail of the proper term, and receive 
a declaration, and plead thereto; and in de- 
fault of pleading, judgment may be entered 
by default (a rule to plead having been firſt 
entered); for the neglect of the defendant'or 
his attorney ſhall not tend to the plaintiff's | 
prejudice. | 

Where judgment is confeſſed by warrant Common bail 
of attorney, common þail ought to be filed 10 be filed on 
for the defendant, on pain of torfeiting 10 f. en 2 
to the box. Hil. 1 W. & M 2 

If the defendant ſhall voluntarily appear at Voluntary ap- 
the ſuir of any plaintiff in any action here in — 
court, ſuch appearance ſhall be of no — as _ 
unleſs ſome proceſs be ſued out within fourteen: ;, 14 days. 
2 next a ter ſuch ee Iris. 4 I. 


Special 
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Special bail is written in parchment in the 
following form on a double e 
3 | 


| — 
— 


EE —— —_—_— lth. — 5 . —— 


A foecial bail. 
2 * hain term in the tell year of Kos George <8 
_ | nh ſecond. | 


London (to wit) A. B. 7s deroered on bail upon a N 
ES cepi corpus. | 


= 7 C. D. of Cheapſide, London, Mercer, | 
an 


E. F. of Fleet-ſtreet, London, Gent. 3 


( Naming the bail, with} | © 
their places of abode and > 


additions. 


At the ſuit of G. H. 


At the raking the recognizance the con- 
dition i is expreſſed to the bail as follows : 

The conditin Lou do jointly and ſeverally undertake, that 
of the recog- if the defendant A. B. ſhall be condemned in 
— this action at the ſuit of the plaintiff, G. H. 
b he ſhall ſatisfy the coſts and condemnation, or 
render himſelf into the cuſtody of the mar- 
ſnal of the Marſpbalſea of the court, or you 
will pay the coſts and condemnation for him. 


Putting | 


in the Court of King's Bench. 109 
Putting in bail in term 4s. viz. Maſter of Fe: en putting 
the office 2 5. 64. Judge's clerk 15. Porter in Gail. 
ln yacation 5s. viz. Maſter of the office 
25. 6d. Judge's clerk 25. Porter 6d. 

See for bail on habeas corpus, proceedings 
by original and writ of error, under thoſe 

heads. - EY : 

If the defendant be arreſted in London or Far days to 
Middleſex by proceſs out of this court, and pr 7 
. 3 . an 

gives a bail-bond for his appearance at the re- Middieſex, 
turn of the proceſs, he has four days after and fix days in 
the return to put in ſpecial bail; and if ar- am «her 

reſted in any other county he has ſix days, 9. 
and in the mean time no proceedings ought 
to be upon the bail-bond. Mich. 8 Anne. 

The rule does not expreſs whether the four Days in this 
days and fix days are to be incluſive or ex- 2 reckoned 
cluſive of the day of the return of the pro- Ae. 
ceſs ; and in like manner it is not aſcertained 
in any of the rules of the court, which re- 
quire a matter to be done or not to be done 
within ſo many days, how the days are to be 
reckoned, whether incluſively or excluſively, 
but the practice in almoſt all caſes is to reckon 
days excluſive ; as in the Common Pleas they In the Com- 
are reckoned incluſive, and fo the eight days % Pleas in- 
which the defendant has by the late act to ap- hi 
| Pear after the return of the proceſs are in 
this court counted excluſive, in that court in- 
cluſive of the day of the return of the pro- 
ceſs ; which difference in reckoning is, in the 
ſhort terms, a means of gaining the term, 
and gives the ſuitor in the one court an ad- - 
vantage which the ſuitor in the other has not. 
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Sunday, I lf the fourth or ſixth day happens to fall 
the laft daa, on a Sunday, the defendant has Monday the 


N Ge count fifth or ſeventh day to put in his bail. 2 S. 
td. 

| 782, 914. 

No attorney to. No attorney of this or any other court 
be bail. ſhall be bail in any action or ſuir depending 
In this court. Mich. 14 Geo. 2, Mich. 0 
Antea 67. 


. No bailiffw No bailiff, ſheriff 8 officer, or cake per- 
| be bail. _ ſors concerned in the execution of proceſs, 


2 Str. 890. ſhall be permitted to be bail in any action or 
1 {uit depending in this court. Mich. 14 G. 2. 
Morice of bait Where ſpecial bail is put in de bene efſe, be- 
in writing. fore any judge or commiſſioner, the defendant 
| is forthwith to give notice thereof in writing 
to the plaintiff or his attorney, and of the 
names of ſuch bail, with their places of abode 
Exception to and additions; and if no exception be taken 
be in 20 days. to ſuch bail, and entered in the judge's book 
within twenty days next after ſuch notice, 
then upon oath thereof, (for which no fee is 
to be taken) ſuch bail ſhall within four days 

next after be filed by the attorney for the de- 
fendant. Mich. 16 Car. 2. Mich. 8 Anne. 
Ager f ns An exception entered after the expiration 


- validity, of the ſaid 20 days, ſhall be of no e 


Mich. 8 Anne. 
If the plaintiff accepts the bail, he may 
take away the bail-piece from the judge's 
chamber, and file it for his own expedition; 
but after 20 days it becomes abſolute, and 


the defendant takes it away and files it. Comb. 
263. 


On ſurrender, If the defendant ſurrenders in diſcharge of 


bail-piece to be kis bail, the bail: piece ſhould be marked and 
marked. 2 * 


in the Court of King's Bench, 111 
diſcharged, otherwiſe the plaintiff may pro- 
ceed ad the bail. 3.5 any : * 
Exery bail taken by commiſſioners within In what time 
40 miles of London or Weſtminſter, ſhall be & de a 
tranſmitted to the chief juſtice, or one of the 22 
Judges of the court, within eight days after mined. 
the taking thereof; if above forty miles, with- R 
in fifteen days, unleſs all the judges be on the 
circuits, and then as ſoon as any one of them 
is returned to his chambers, . Mich. 8 IF. 3. 
And there muſt be an affidavit of the due 
taking the bail, in the following or like form. 


In the King's Bench. Ci. D. againſt A. B. 


E. F. of in the county of Gent. Afidavit of 
maketh oath, that the recognizance of bail e due taking 
hereunto annexed was duly acknowledged by of vail. , 
the ſaid G. H. and J. K. in this deponent's pre- 

ſence, before L. M. eſq; the commiſſioner 

who took the ſame, KEE 

Sworn, &c. | Z. E. 


If the defendant be arreſted by proceſs di- Proceſs in on 
rected to the ſheriff of one county, and bail cu», decla- 
is put in thereon, and afterwards the plain- 7m jm me 
tiff lays his action in another county, yet tifeharged if 
the bail, if the action be by bill, are nor diſ- 35 B aliter 
charged; otherwiſe if by original. if by original. 
Every bail taken before or upon the conti- Bail before 
nuance-day, is a bail, and to be filed of the cortinuance- 
preceding term; and every bail taken after 2 * _— 
the continuance. day, 1s a bail, and to be filed 2 | 
of the ſubſequent term, and not otherwiſe ; continuance- 
but where new bail is added to other bail, 4ay of the Jub- 
taken on or before the continuance-day, in fen, derm. 


113 


Bail to be j J- 
fiified in court. 


In the country 
by affidavit. 


Bail accepted 
to be filed in 
20 8 


O bail when 
defendant ar- 

refied by a 

.. 0" ong name. 


No exception 
to bail after 
declaration de- 
livered. 


Bail 15 term 
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ſuch caſe the new bail ſhall be taken and filed as 
of that term in which the bail was firſt put in. 


Bail cannot be juſtified before a judge at 


his chambers,” except by conſent, but muſt 


be juſtified in court upon notice given thereof, 
and affidavit made of ſuch notice. 
Bail taken before a commiſſioner in the 


country may be juſtified without. their perſo- 


nal appearance in court, by affidavit of their 


ability, and of their being houſekeepers. 


Every bail put in before a judge of the 
court, which is accepted by the plaintiff, 


- ought to be filed within 20 days after it is ſo 


accepted, by the attorney. Who put it in. 
Trin. 13 Car. 2. 

If the defendant is arreſted by a wrong 
name, and puts in bail, he need not join in 


the recognizance, and che he is not eſtopped 


to plead it. Salk. 3, 8. 1 K. Kaym. 249. 
1 Vent. 154. 

Bail cannot be excepted aint after the 
plaintiff has declared, unleſs the declaration 
was delivered de bene gle ; for by declaring he 
has admitted the bail to be ſufficient. 

Where an exception is entered againſt bail 


to be perfefted jn term- time, and notice in writing is given 


in 4 days af- 
ter exception. 


of it to the defendant's attorney, the defen- 
dant ſhall procure his ſaid bail to juſtify, or 
ſhall add others who ſhall juſtify within“ four 


days excluſive, next aftęr ſuch notice; but if 


12 


In a country cauſe it is often impoſſible to juſtify, 


c. within the four days, and therefore it is uſual to 


ſend up an affidavit of juſtification along with the bail- 


piece; but if that be not done, application muſt be 
made for time to Jaſtify, „ 


ſuch | 


9 wy Ie £., =o e es mo 


in the Court of King's Bench. 143 
ſuch exception be entered in the vacation, and In vacation n 
the like notice be given of it, the bail firſt 07 4 
put in, or other additional bail, ſhall juſtify e 
on the firſt day of the following term, 

Eaſter term 5 Geo. 2. „ 7 

Exception to bail by original to be entered 7.ej:ion to 
in the filacer's book, as exception to bail by 4ai/ by origi- 
bill is to be entered in the judge's book, and 240 72 be en- 
like notice to be given of it to the defendant's ah $i * 
attorney. Wave 3 : 

If the plaintiff is diſſatisfied with the bail 
taken by the ſheriff upon the arreſt, and the 
fame perſons become bail above, the plaintiff | 
is not bound to accept them, but may enter Ru/ for fe- 
an exception, and ſerve the ſheriff with a rule 777 7 7eturs 
to return the writ within ſix days next after“ i. 
notice; and upon the ſheriff's returning the 
writ, the plaintiff may ſerve him with the 
like rule to bring in the body of the defen- 7 Bring in the 
dant; and if the ſheriff neglect to return the 5h. 
writ, or bring in the body within the time 4,7 in default 
preſcribed by the rule, the court will grant an az attachment. 
attachment againſt him. Mich. 6 Geo, 2. 
It is prefumed it is not intended by the Raa 
rule for bringing in the body of the defen- gf zhe rule. 
dant, that the ſheriff ſhall in all caſes actually | 
bring the defendant into court; for where 
the plaintiff has taken a bail-bond, and the 
defendant is at large, and the return of the 
| writ is paſt before the ſheriff is ſerved with 
the rule, the ſheriff has no power to retake 
the defendant, and cannot comply with the 
letter of the rule; but the deſign of it is, that 
good bail be put in; and if that be done, the 
ſheriff will be in no danger of an attachment. 
3 | = 


„ 
Ls 


6 Mod. go, 
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IF plaintiff 


the ſame per- 


fons become 


bail above, he 
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If the plaintiff takes an aſſignment of the 


takes an a,. bail- bond, and the ſame perſons who are bail 


Jon's o_ to the ſheriff, thereupon become bail to the 


action, the plaintiff i is not at liberty to except 
againſt them, 


cannot except 


againſi them. 


Bail not liable 


No perſon being bail in a court, or before 


jo greater fam 4Judge, ſhall upon a recovery againſt the de- 
than fexorn to, fendant be anſwerable for any greater ſum or 
and * ſums than are ſworn to, or indorſed on the 


crit. 


Salk. 102. 


266, 267. 
Holt 89. 

3 Keb. 16. 

2 Show. 183. 
2 Str. 922. 


Bail cannot be. 


Nilas. 


writ or proceſs, on which the defendant was 


arreſted, (although one part of the condition 
of the recognizance is to pay the whole con- 
demnation money if the defendant does not); 
and if a greater ſum be recovered he ſhall not 
be diſcharged, but ſhall be liable for ſuch 
ſum or ſums as ſhall be ſo ſworn to or in— 


dorſed, or any leſſer ſum that ſhall be re- 


covered againſt the defendant. in ſuch action, 
wherein he became bail, together with coſts 
of ſuit. Zaſter 5 Geo. 2. | 

One that 1s bail cannot be a winch for the 
defendant upon the trial, but the court upon 
motion will diſcharge fuch bail on putting 1 in 


I another good bail in his ſtead, 


Of bail-bond. 


If bail be not put in, or on exception ju- 


ſtified in due time, the plaintiff may proceed 


either againſt the ſheriff by rules and attach- 


ment, as before mentioned, or on the ball. 


bond. 


But 


.A 


in the Court of King's Bench. 115 
But before the plaintiff takes an aſſign- 
ment of the bail-bond, he is to be ſatisfied 
that the ſureties taken by the ſheriff are able 
to anſwer the debt; for by accepting the aſ- 
ſignment he admits the ſufficiency of the _ 
ſureties, and therefore he cannot afterwards Salk. 99. 
reſort back to the ſheriff, who was obliged to 
take a bail- hond; nor can he, if the ſame 
ſureties become bail to the action, except 
againſt them; and for the ſame reafon, if 
the ſureties to the ſheriff are put in as bail to 
the action, and the plaintiff excepts againſt 
them, his taking an aſſignment of the bail- 
bond will be a waiver of his exception. 
If any perſon ſhall be arreſted by any pro- Bail. bond af- 
ceſs iſſuing out of any of the courts at /eft- fgnab'e to the 
minſter, at the ſuit. of any common perſon, Pint 
and the ſheriff or other officer taketh bail, 
the ſheriff, Sc. at the requeſt and coſts of the 
plaintiff or his attorney, ſhall aſſign to the 
_ plaintiff the bail-bond, by indorſing the ſame 
and atteſting it under his hand and ſeal in the 
_ preſence of two witneſſes, without ſtamp, 
provided the aſſignment be ſtamped before | 
action brought thereon. And if the ſecurity 44ion thereow 
be forfeited, the plaintiff after aſſignment 7» % names 
may bring an action thereupon in his own _ 
name; and che court may by rule give ſuch 
relief to the plaintiff and defendant in the 
original action, and to the bail, upon the ſe- 
curity, as is agreeable to juſtice ;, and ſuch 
rule of court ſhall have the nature of a de- 
feazance to ſuch bail-bond. Stat. 4 & 5 
Ann, c. 16. §. 20. 
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In Afiddleſex Fr pay 55. viz. for the aſ- 
Ggnment 2 5. 44. For the plaintiff's diſcharge 
for the bail-bond 25. 44. And for the re- 
turn of the writ 44. In other counties they 
differ, but not much. : 

You proceed on the bail- bond by ſervice 
of copies of proceſs, for the defendants are 
not to be held to ſpecial bail, for that would 

tend to bail ad inſinitum. 


e bail No bail-bond ſhall be put in ſuit till far 


bond may be Gays excluſive after the return of the writ, if 
put in ſuit. the arreſt be in London or Middleſex ; and *cill 
ſix days after the return of the writ, if the 
arreſt be in any*other county. Mich. 8 Anne. 
No ain be. No action ſhall be brought upon aſſign- 
fore affignment ment of a bail- bond dll the. afſignment be 
be flamped. firſt ſtamped. 5 
Bail bond to be Every bail- bond ought to be i in a penalty 


in double the double the ſum ſworn to, and indorſed on 


Jum fe:orn to. the proceſs, on which the defendant was ar- 
reſted. 


Terms on If the bail-bond be put in ſuit, the court 


which the on application will {tay the proceedings upon 
_ po. fo putting in good bail, paying the coſts, re- 
8 ceiving a declaration in the original action, 
pleading to iſſue, AG taking ſhort notice of 

trial, ſo that the iſſue may be tried the ſame 

term; but if the plaintiff has loſt a trial, the 

court will require further that the bail ſhould 

conſent to have a judgment entered againſt 

them upon the bail-bond for the plaintiff's 

| ſecurity: And if the plaintiff might have 

had judgment againft the defendant in the 

original action, in caſe bail had been put in 

in time, the court in fuch caſe will not ſtay 


the e on the bail- bond. 
After 


in the Court of King's Bench. 117 
After bail-bond forfeited, if the court of No plea in 
favour ſtay the proceedings thereupon, the 2 If 
defendant cannot afterwards plead in abate - forfeited. a 
ment to the original action, but muſt peer” 
in chief. Sak. 519. 
Note ; An action lies againſt the ſheriff if Sheri” muſt 
_ reaſonable bail be rendered and refuſed. pow vail. 
Mod. 4. Antea, fol. 38. 
D pon a caſe at the aſſizes the queſtion was, Undoſburiff" 
whether a bail-bond was well aſſigned by the % canner af 
underſheriff*s clerk. Parker, ch; j. ſaid, he = Bail. 
had had the advice of all his Brothers, and 
they were of opinion, that an underſheriff 
himſelf might aſſign a bail-bond in the name 
of the high ſheriff, it having been the con- 
ſtant practice ever ſince the ſtat. 4 C5 Anne. 
But that if the alignment was neither by 
the high ſheriff nor his underſheriff it would 
not be good; and that being the preſent 
caſe, the defendant had judgment. Sir. 
. 
| Writ returnable in Eaſter term od bail A the defer 
bond taken, no proceedings until 24 Odd. ut in Fil - 
when bail bond aligned, and ſpecial bail put 210. bond is 
in the next day. It was inſiſted that the /orfeires, tho! * 
plaintiff ought to have delivered a declaration 4% Yi 
de bene eſe, and thereby quickened the deten- 
dant. But the court held, he was not bound 
ſo to do; and the defendant was in the firſt 
fault, whereby the plaintiff loſt a trial. So the 
defendant was forced to conſent, to let the 
bail-bond ſtand as a ſecurity. 2 Sr. 1262. 


takes no ſtep to 
quicken him. 


Fe: A bail- 


——. 
2 
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Practice on 


Bail. bonds. 


| Declarations. 


Che b g P2atice 


A bail-bond to appear to a writ returnable 


out of term is void on the face of it. Sir. 


399. Forteſc. Rep. 363. Where bail-bonds 
need not purſue the words of the proceſs. 


2 Sir. 1155. The ſheriff cannot take bail 


on an attachment. Str. 479. Comyn 264. 
Gilb. Eq. Rep. 84. The bail to the ſheriff 

may put in bail above againſt the defen- 
dant's will, 2 Str. 876, The ſheriff may 
aſſign rhe bail-bond out of his county, and 


the action may be brought where the aſ- 


ſignment is made. 2 Str. 727. I. Raym. 


1455. Forteſc. 366. In an action on a bail- 


bond the arreſt is not traverfable. Str. 


444, 643. 


As to bail on habeas corpus, writs of er- 


ror, Sc. ſee hercafter under thoſe ſcveral 
heads. 


When the 8 wack filed his bail, 


either ſpecial or common, as the caſe re- 
| quired, che next thing the plaintiff has to 


do is the preparing and delivering his decla- 
ration, which is to contain the ſubſtance and 


matter of his complaint. 


. 


Precedents 


in the Court of King s Bench. 119 


Precedents of A ons. 


Michaelmas term in the twelfth year of king 
George the ſecond. | 


* Middleſex, Noben Wilſon, Eſq; complain- O 4 bend. 
to Wit. eth of Thomas Fobnſon, Eſq; 
Totherwiſe called Thor:as Jobnſon of Gray? 5+ >” deferibed. 
Inn in the county of Middleſex, Eſq; being in the bond 
in the cuſtody of the marſhal of the Mar. exa#h. 
ſhalſea of our lord the king, before the king 
himſelf, of a plea, that he render to the ſaid 
Robert one hundred pounds of lawiul money 
of Great Britain, which the ſaid Thomas ow- 
eth to the ſaid Robert, and unjuſtly detaineth 
from him; for this, to wit, that whereas the 
faid 7, homas on the || tenth day of May in the | The a 
ſeventh year of the reign of our ſovereign ;;. poems 4 
lord George the ſecond, now king of Great 
Britain, &c, at the pariſh of Sr. Clement 
Danes in the county of Middleſex, by his cer- | 
tain writing obligatory ſealed with the ſeal of 
the ſaid Thomas, t and to the court of our Profert. 


— » Aa - 2 


* Obiter : By the courk of c. B. the county in the _ 
margin is part of the declaration, Rouge not held fo. 
in B. R. Compns 563. 

If the defendant is miſnamed in the obligation as 
Edward for Edmund, and figns it by his right name, 
the declaration ſhould be by the name in the obligation. 
Dyer 279. 6. 9. Cre. Jac. 640. 1 Lutw. 694, 695. 6. 
1 The reaſon, wherefore a deed that is pleaded ought 
to be ſhewed to the court, is becauſe every deed muſt 
prove itſelf to have ſufficient words in law, whereof the 
court muſt adjudge ; and alſo it is to be proved by others, 
as by witneſſes or other proof, if the deed be denied, 
hls is matter of fact. 1 nf. 121. 6. 


4 3 


I20 


ſaid lord the king now here ſhewn, the date 


whereof is the ſame day and year, acknow- 
ledged himſelf to be bound to the faid Ro- 


bert in the ſaid one hundred pounds, to be 


paid to the ſaid Robert when he the faid 
Thomas ſhould be thereunto required; never- 


ttheleſs the ſaid Thomas, alchough often requi- 


On a bill 
penal. 


red, &c. hath not yet paid the ſaid one hun- 
dred pounds to the faid Robert, but hitherto 


. hath refuſed, and till doth refuſe to pay the 


ſame to him, to the damage of the ſaid Ro-, 
bert of twenty pounds; and thereof he ing 


eth ſuit, Sc. 


Robert Richardſon for the 8 
Anthony Beckwith for the defendant. 


Pledges of wm Us, {chard Do | 


Michaelmas term in the rently year 0 of 
king George the ſecond. 


1 Midge yl lliam Dowſe complains of Wil. 


40 wit, liam Cave, otherwiſe called, 


Sc. being in the cuſtody of the marſhal of 
the Marſbalſea of our lord the king, before 


the king himſelf, of a plea that he render to 
him 100. of lawful money of Great Britain, 


5 which the ſaid Milliam Cave owes tò the ſaid 


William Dowye, and unjultly detains from him, 
for m_ to wit, that whereas the ſaid William 


— 


—__—_—— 8 


* For variety of precedents and learning « on this head, 
fee 2 Mi. Ent. 177. 5 


Ry ave 


ol 


* 


in the Court of King's Bench. 


Cave on the twentieth day of January in the 


ſixth year of the reign of our ſovereign lord 
George the ſecond, now king of Great Bri- 


- tain, Sc. at the pariſh of St. Clement Danes 


in the county of Middleſex, by his bill obli- 
gatory, ſealed with the ſeal of the ſaid Wil- 


iam Cave, and to the court of our ſaid lord 


the king now here ſhewn, the date whereof 
is on the fame day and year, acknowledged 


himſelf to be indebted to the ſaid William 


Dowſe in fifty pounds to be paid to the ſaid 
William Dowſe upon the firſt day of May 


then next enſuing after the date of the ſaid 
bill; and to the ſaid payment well and truly 
to be made, the ſaid William Cave by the 
ſaid bill firmly bound himſelf, his heirs, exe- 
cutors and adminiſtrators, in the faid one 
hundred pounds; and the ſaid William Dow/e 

in fact ſays, that the ſaid William Cave did 


not on the ſaid firſt day of May pay to the 


ſaid William Dowſe the ſaid fifty pounds, 
which upon that day he ought to have paid 


him according to the form and effect of the 
ſaid bill; whereby an action has accrued to 


the ſaid W liam Dowſe, to demand and have 
of the ſaid William Cave the ſaid one hundred 
pounds; nevertheleſs the faid Milliam Cave, 


although often required, &c, has not yet 


paid the ſaid one hundred pounds to the ſaid 
Mailliam Dowe, but 2 aniea, 1 120% 


121 


As befare to, of a plea that he render to On « Angle 


him fifty pounds of lawful money of Great bill. 


Britain, which the ſaid N C. owes to the 
ſaid . D. and unjuſtly detains from him; 
for this, to wit, that whereas the ſaid J. C. 


On 


122 


On a mutu- FO | 
him five hundred pounds of lawful money of 


atus. 


guſt nex 
Sie 
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on the tenth day of May in the tenth year 


of the reign of our ſovereign lord George the 


ſecond, now king of Great Britain, &c. at 


Weſtminſter in the county of Middleſex, by 
his bill obligatory, ſealed with the ſeal of 
the ſaid /. C. and to the court of our faid 


lord the king now here ſhewn, the date 
whereof is on the ſame day and year, ac- 


knowledged himſelf to be indebted to the 


ſaid W. D. in the ſaid fifty pounds, to be 


paid to the ſaid W. D. his executors, admi- 
ſtrators or aſſigns, upon the firſt day of Au- 
ſuing the date of the faid bill 
and to the faid payment well and 
truly to be made the ſaid . C. by the ſaid 
bill firmly bound himſelf, his heirs, execu- 
tors and adminiſtrators nevertheleſs ut antea, 


fel. 120. 


A before Jo, of a plea that he render to 


Great Britain, which the ſaid V. C. owes to 
the ſaid W. D. and unjuſtly detains from 
him; for that, to wit, that whereas the ſaid 
IF. C. on the twenty-firſt day of April in 


_ year of the reign of our ſovereign lord 


corge the ſecond, now king of Great Britain, 


Sc. at IVetminſter in the county of Mzddle- 


ſex; borrowed of the faid . D. the afore- 


ſaid five hundred pounds to be paid to the 


ſaid V. D. when he ſhould be thereunto re- 
quired ; nevertheleſs, ut antea, fol, 120. 


- Michaelmas 


Z 


! 
4 


AR 


in the Court of King's Bench, 123 


Michaelmas term in the fourteenth year 
of king George the JOE 


Midaleſen, On Merton complains of 2 On an inland 
Io wit. Sleddal, being in the cuſtody billef exchange 
of the marſhal of the Mari alſea of our lord jos wh 
the king, before the king himſelf, for this, g he 
to wit, that whereas the ſaid John Sleddal, ON drawer. 

the thirteenth day of April in the year of our Lill. Entries 
lord one thouſand ſeven hundred and forty, 44 Med. a. Ent. 
at Weſtminſter, in the county of Midaleſex, g. 


(then being a perſon uſing commerce, to wit, 


at Meſtminſter aforeſaid) acc ording to the uſige 


and cuſtom of merchants made his bill of ex- Bill of ex- 
change in writing ſubſcribed with his hand, e. 
bearing date the ſame day and year, and di- 
rected the ſaid bill of exchange to one Aing/- 

mil Eyre; by the which ſaid bill of exchange 


the ſaid 7ohn Sleddal required the ſaid Ringſ- 


mil Eyre to pay to one Thomas Pipon, or his 
order, the ſum of twenty pounds, 7wwenty 
days after ſight of the ſaid bill, for value re- 
ceived, and to place the ſame to the account 


7 of ſubſiſtence, for the uſe of Captain Spicer's 


company of invalids in garriſon at Fer/ey, and 

the ſame ſhould be allowed in account by the 

ſaid John Sleddal; dog the ſaid Thomas Pipon 

afterwards, to wit, on the fourteenth day_of 

May in the year of our lord aforeſaid, at Weſt- 

minſter aforeſaid, by his indorſement made 1 indor/ement. 
upon the ſaid bill, accord ing to the uſage and 

cuſtom of merchants, ordered the contents of 


rhe ſaid bill, to wit, the ſaid twenty Tn 
to 


2.4 
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to be paid to one John Yowler, * or his or- 
der: Which ſaid Fobn Yowler afterwards, to 
wit, on the ewenty-ſeventh day of May in the 
year aforeſaid, at VMeſiminſter aforeſaid, by 

2 indorſement. his indorſement made upon the ſaid bill of 
exchange, according to the uſage and cuſtom | 

of merchants, ordered the contents of the ſaid 
bill, to wit, the ſaid twenty pounds, to be 
paid to the ſaid John Morton, or his order; 
and the ſaid John Morton in fact ſays, that 
he afterwards, io wit, on the firſt day of 
Fune in the year aforcſaid, at Weſtminſter 
aforeſaid, ſhewed the faid bill, with the ſaid 
indorſements thereupon made, to the ſaid 
 Kingſmil Eyre, and then and there requeſted 
him to accept the ſaid bill; which ſaid Ning / 
mil Eyre would not accept the ſaid bill, but 

Drawee refu- then and there intirely refuſed to accept the 
Jes ro accept. ſaid bill, or ever to pay the ſaid twenty pounds 
= mentioned in the ſaid bill; of which premil- 
| ſes the ſaid John Sleddal afterwards, to wit, 
on the eighth day of June in the year afore- 
ſaid, at nne, aforeſaid, had notice; by 
reaſon 


 * The plaintiff declared upon an indorſement made 
to Louiſa Acheſon, or order ; upon producing the bill in 
evidence, the indorſement appeared to be in theſe 
words, Pray the contents to Louiſa Acheſon ;” there- 
fore it was objected, that the indorſement not being to 
order did not agree with the declaration. But (a caſe 
being made) the whole court were of opinion, it was 
well enough, that being the legal import of the indorſe- 
ment, and that the plaintiff might upon this have in- 
dorſed it over to another, who would have been the 
proper order of the firſt indorſer. Judicium pro que- 
wente, Acheſon v. Fountaine, Tri rin. 9 Geo. Strange 


557 


in the Court of King's Bench. 125 


reaſon of which faid premiſes, he the ſaid 
John Sleddal, according to the uſage and 
cuſtom of merchants, became liable to pay 
to the ſaid Johy Morton the ſaid twenty 
pounds in the faid bill mentioned; and the Afumtfit. 
faid Jobn Sleddal being fo liable, afterwards, 
to wit, on the fame day and year, at Meſt- 
minſter aforeſaid, * in conſideration thereof, 
undertook, and then and there faichfully pro- 
miſed the ſaid John Morton, that he the faid 
Fohn Sleddal would well and truly pay the 
ſaid twenty pounds to the ſaid ohn Mor!on ; 


and alſo whereas the ſaid John Sleddal, on Indeb. aſſum. 


the zoth day of Auguſt in the year aforeſaid \ for money re- 
at Weſtminſter aforeſaid, was indebred to the ved 70 the 
faid John Morton in eighty pounds, for money Vals 47 
before that time received by the ſaid John 
Sleddal to the uſe of the ſaid John Morton, 

and being ſo indebted, the ſaid John Sleddal, 
afterwards, that is to ſay, on the ſame day and 

year, at Weſtminſter aforeſaid, in conſidera- 

tion thereof, undertook, and then and there 
faithfully promiſed the ſaid ohn Morton, 

that he the ſaid John Sleddal would well and 

truly pay the faid eighty pounds to the ſaid 
John Morton; nevertheleſs the ſaid John Sled- Breach. 
aal not regarding his ſaid ſeveral promiſes 

and undertakings ſo made as aforeſaid, but 


contriving and fraudulently intending to de- 
ceive 


— 


„I Caſe FE 2 upon a contract, the words 
in conſideration thereof were omitted, but held well 
enough, there being a conſideration apparent in itſelf, 
the contract oY for _ fold. 1 Lutw, 237. 
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15 note. 


Mod. Ent. 
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ceive and defraud the ſaid Jobn Morton 
in this behalf, hath not paid to him the faid 


ſeveral ſums of- money, or any of them, or 


any part thereof; although to pay the ſame | 


to him the ſaid John Morton, he the ſaid 


John Sleddal afterwards, that is to ſay, on 
the ſame day and year aforeſaid, at Weſtmn- 
fter aforeſaid, was requeſted by the ſaid John 
Morton, but the ſaid John Sleddal to pay the 


ſame to him hath hitherto altogether refuſed, 
and doth yet refuſe, to the damage of the 
laid ohn Morton of eighty pounds: and 
thereof he brings ſuit, &c, 


: © as Lan for the plaintiff 8 
_ Richard Goſcwell for the defendant. 
| Jobn Doe, 


Pledges of proſecuting, 3 Richard No- 


Trinity term in the fourteenth and fif- 
teenth » years of king George the ſecond. 


On a promiſſo. London, © Homas } W. complains of Huph H. 4 
to Dit, 


| ſhal of the Marſbalſea of our lord the king, 


being in the cuſtody, of the mar- 


before the king himſelf; for that whereas the 


ſaid Hugh H. on- the (Gbelfth day of Fune in 


the twelfth year of the reign of our ſovereign 


Jord George the ſecond, now king of Great 


Britain, Cc. at Landes aforeſaid, to wit, in 
the pariſh of St. Mary le Bow in the ward of 
Cbeap, made a certain note in writing, ſub- 
ſcribed with his own hand, commonly called 

5 YE e a. 


in the Court of King's Bench. — 127 
a * promiſſory note, bearing date the ſame 
thy and year, by which note the ſaid Hugh 
H. promiſed to pay to the ſaid Thomas W. F 


/ or his order, one month after the date of the 
(fi note, the ſum of ten pounds || for value 


* Declaration in caſe on a promiſſory note for twenty 
guineas, not alledging the value of them. Demurrer. 
Per cur. The action is brought for damages, and the 
value of the guineas may be given in evidence : In debt 

for ſo many -guineas, the value muſt be ſet forth, ſo as 
to aſcertain the debt; judgment for the plaintiff, Mich. 

4W.& M. B. R. Foutzel v. Barrow, Carth. 255 ; et 
Lide Carth. 322. 

Caſe /ur aſſump. on a promiſſcry note againſt the in- 
dorſer. On trial before Willes c. j. at Guildhall, it was 
doubted whether the plaintiff ought not to prove a de- 
mand of the drawer before the action brought; the mat- 
ter on proof was left to the jury, whether a demand was 

made or not. On motion for a new trial, Forte/cue j. 
mentioned the caſe of Dawis and Maſon, 1 Geo. 2. C. B. 
wherein it was agreed by the court, that there ought to 

F be a demand of the drawer, for the indorſer undertook 
8 conditionally only, if the drawer did not pay. Indeed 
if a note be forged, Holt c. j. held the indorſer liable 

tho' no demand; and indeed no demand can be, for 

when a note is forged there is no drawer, So on a note 


J. payable to a man or bearer, no demand need be from 
” him to whom it is made payable. But a new trial was 
. denied, for the evidence of the demand was left to the 
>? jury, who were the proper judges of that fact, and 
e knew beſt the courſe of dealing. Trin. 11 Geo. 2. C B. 
in Pardp v. Fuller, Comyns 579. vide 2 Vol. 73. 

n 7 Per Curiam:; A note to pay to A. for value re- 
4 ceived, is within the ſtatute, tho' without the word or- 
eer. Trin. 12 Ann. B. R. Smalauood v. Rolfe. | 
85 Value received or not is not material, for an action 
of upon a promiſſory note payable to a man or order, tho 
b- it be not for value received, is maintainable upon the 
ed Aat. 3 & 4 Anne, c. 9. And if value received is in the 
a note, there is no occaſion to prove that the value Was 


1255 2 N. Raym. 556. 
; received, 
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received, by him the ſaid Hugh H. by reaſon 


St. 3 & 4 An- whereof, and alſo by force of the ſtatute in 
nz, c. 9. that caſe made and provided, the ſaid Hugh 
H. became liable to pay to the ſaid Thomas W. 
the ſaid ſum of ten pounds in the ſaid note 
mentioned, according to the tenor and effect 


of the ſaid note; and being ſo liable, the 


ſaid Hugb H. in conſideration thereof, after- 
wards, to wit, the ſame day and year, at 
London aforeſaid, in the pariſh and ward atore- 
ſaid, undertook, and then and there faith- 
fully promiſed the ſaid Thomas IF. that he the 
_ ſaid Hugh H. would well and truly Pay to the 
laid Thomas M. the ſaid ten pounds in the 
ſaid note mentioned, according to the tenor 
On an indorſed and effect of the ſaid note: Aud whereas one 
note by the in. Thomas Dawſon, on the ſixth day of July in 
dorſee againſt the twelfth year of the reign of our ſovereign 
rhe inaorſere lord George the ſecond, now king of Great 


Pre... 1 A 
C. B. ij, Britain, Sc. at London aforeſaid, In the pariſn 


106. and ward aforeſaid, made his certain note in 


writing, called a promiſſory note, ſubſcribed 
wich his proper hand, bearing date the ſame 
day and year laſt aboveſaid, and by the ſame 


note promiſed to pay to the ſaid Hygh H. or 


| order, two months aftar date of the ſame 
Jadorſement. note, thirty pounds for value received « And. 
whereas alſo the id Hugb H. afterwards, to 

wit, the ſame day and year laſt aforeſaid, at 

London aforeſaid, in the pariſh and ward 

aforeſaid, (the ſaid thirty pounds in the faid 

laſt mentioned note contained, or any part 

thereof, being no ways paid) by his certain 
indorſement, with his proper hand ſubſcribed 

on the fame note, ordered the ſaid Thomas. 

ET | Dawſon 


RR , ASE 4 r DI. 


in the Court of King's Bench. | 


| Dawſon to pay to the ſaid Thomas I. the 
ſaid thirty pounds in the faid laſt mentioned 


note contained, of which ſaid indorſement he 


he id Nene . afterwards, to wit, on the 
ninth day of September in the year aforeſaid, 
at London aforeſaid, in the pariſh and ward 


aforeſaid *, gave notice to the ſaid Thomas 
Dawſon, and then and there requeſted him to 
pay to the ſaid Thomas M. the ſaid thirty 

unds in the ſaid laſt mentioned note con- 


tained, according to the tenor of the ſame _ 


note, which the ſaid Thomas Dawſon then and 
there refuſed to do; whereof the ſaid Hugh 


H. afterwards, to wit, the ſame day and year 


laſt aforeſaid, at London aforeſaid, in the pa- 


riſh and ward aforeſaid, had notice, by reaſon 
of which premiſſes, and by force of the ſta- 


tute in that caſe lately made and provided, 
the ſaid Hugh H. became liable to pay to the 


ſaid Thomas W. the ſaid thirty pounds in the 


ſaid laſt mentioned note contained; and being 
ſo liable, the faid Hugh H. in confideration 


| thereof, afterwards, to wit, the ſame day and 


year laſt aforeſaid, at London aforeſaid, in the 
pariſh and ward aforeſaid, undertook, and 
then and there faithfully promiſed to the faid 
Thomas I. that he the ſaid Hugh H. would, 


when he ſhould be thereunto afterwards re- 


4 ** FREY — 


— 


Tube chird indorſee of a promiſſory note, kept it 
from the firſt of November to the ſeventh of Fanuary, 


without receiving it of the drawer of the note ; and in 
an action againſt the firſt indorſee, without notice, the 
plaintiff was nonſuited for his  negleft. Trin. 12 Geo. 
at Guildhall before Raymond c. j. . againſt Sir John 
Lambert. | 


K quired, 


Wood 
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| quired, well and faithfully pay the faid thirty | 


pounds to the faid Thomas W. And alfo 
whereas the faid Hugh H. afterwards, to wit, 


on the ninth day of September in the twelfth 
year of the reign of our ſovereign lord George 


the ſecond, now king of Great Britain, &c. 
at London aforeſaid, to wit, in the pariſh of 


St. Mary le Bow, in the ward of Cheap, was 


indebted ro the faid Thomas W. in the ſum 


of forty pounds of lawful money of Great Bri- 
lain, for the like ſum of money by the ſaid 
Thomas IF. at the ſpecial inſtance and requeſt 


of the ſaid Hugh H. before that time to the 


ſaid Hugb H. lent and advanced; and being 
| fo indebted, the ſaid Hugh H. in confidera- 


tion * thereof afterwards, to wit, on the 


ſame day and year laſt aforeſaid, at London 


aforeſaid, in the pariſh and ward aforeſaid, 
undertook, and then and there faithfully pro- 
miſed the ſaid Thomas N. to pay him the faid 


forty pounds when he ſhould be thereunto re- 


quired : Nevertheleſs the faid "_ H. ut an- 


dea, fot. 120. 


939 Where the law creates a promiſe, the omiſſion of 
inde hurts not; aliter in a collateral matter. Barret v. 
Morley, Paſch. 22 Car. 2. ac vide antea. | 


Trinity 


in the __ of King's Bench. 131 


Tiny term in the thirtieth and thirty- 


| years of the reign of _ * 
12 ſecond. 


London, © Ames Jones com plains of William 
 towit. J Williams, being in the cuſtody of 
the marſhal of the Marſbalſea of the lord the 
king before the king himſelf for that (to wit) | 
that whereas the faid William on the ſecond Indeb. aff. for 
day of May in the year of our lord one thou- goods fold and 
ſand ſeven hundred and fifty-ſeven, at London delivered. 
aforeſaid {79 wit) in the pariſh of St. Mary 
te Bow in the ward of Cheap, was indebted 
| * to the ſaid James in the ſum of four hundred 
pounds of lawful money of Great Britain, for 
divers goods, wares , and merchandizes, be- 
fore that time fold and delivered by the ſaid 
James to the ſaid William, at the ſpecial in- 
tance and requeſt of him the faid William, 
and he the ſaid William being ſo indebted, in 
conſideration thereof afterwards, (that is to 
ſay) on the ſame day, and in the ſame year, 
at London aforeſaid, in the pariſh and ward 
aforeſaid, undertook; and then and there 
faithfully promiſed the ſaid James, that he 
the ſaid William would well and truly pay and 
ſatisfy unto the ſaid James the ſaid ſum of 
four hundred pounds, when he the ſaid Wil- 
liam ſhould afterwards be thereunto requeſted. 
Aud whereas _ the faid William“ OE, 


? * In nb denten that Q, bad ſold a mare to D. he 
| promiſed to pay Q. tantum, Oc. quantum equa habere 
meruit; averment quod equa habere meruit 81. Abſurd. 
Judgment reverſed on error. Mich. 4 V. & * B. R. 
| Blackman v. . Carth. 254. 


3 that 
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Quantum val. that is to ſay, on the third day of May in the 


thereon, 


faid year of our lord one thouſand feven hun- 


dred and fifty-ſeven, at London aforeſaid, in 
the pariſh and ward aforeſaid, in conſidera- 
tion chat the ſaid James had before that time 


ſold and delivered to him the ſaid William, 


at the like ſpecial inſtarce and requeſt of him 
the ſaid William, divers other goods, wares 


and merchandizes *, undertook, and then 
and there faithfully promiſed the ſaid James, 
that he the ſaid William would well and truly 
pay and ſatisfy unto the ſaid James, lo much 


money as the ſaid laſt- mentioned goods, 


wares and merchand ney, ſo as aforeſaid ſold 
and delivered, were reaſonably worth at the 
time of the ſale and delivery thereof, when 


he the faid Hilliam ſhould afterwards be 


thereunto requeſted. And the ſaid James 
avers, that the ſaid laſt- mentioned goods, 


. wares and merchandizes, fo as aforeſaid fold 
and delivered, were reaſonably worth, at the 
time of the ſale and delivery thereof, other 


four hundred pounds of like lawful money, 
that is to ſay, at London aforeſaid, in the pa- 


riſh and ward aforeſaid, whereof the faid 
William afterwards, that is to ſay, on the 


fame day, and in the fame year, laſt above- 


— — 


— —ä— " — — — — — 


Inadeb. aff. & quant. meruit no nominative caſe to 


the afſumpfit & promiſit in the quant. meruit. Error 


brought. Car. Since it is poſitively affirmed at firit, that 
the defendant % /e aſſumpfit, chat nominative caſe, 
viz. defendens, ſhall go to the ſubſequent verbs. Trin. 
2 MW. z. B. R. Row v. Gatehouſe, Carth. 379. wide 
1 Lutw. 237. £4; $2 97% 3 hy 


mentioned, 
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mentioned, there had notice from the ſaid 
James. And whereas alſo the ſaid William Indeb. aff. for 
afterwards, that is to fay, on the fourth day 7" N ag 
of May in the ſaid year of our lord one thou- — 
ſand ſeven hundred and fifty-ſeven, at London 
_ aforeſaid, in the pariſh and ward aforeſaid, 
was indebted to the ſaid James in other four 
hundred pounds of ike lawful money, for ſo 
much. money before that time had and re- 
ceived by the ſaid William, to and for the uſe 
of the ſaid James, and he the ſaid William, 
being ſo therein indebted, in conſideration 
thereof afterwards, that is to ſay, on the ſame 
day, and in the ſame year, laſt above-men- 
_ tioned, at London aforeſaid, in the pariſh and 
ward aforeſaid, undertook, and then and 
there faithfully promiſed the ſaid James, that 
he the ſaid William would well and truly pay 
and fatisfy unto the ſaid James the ſaid laſt- 
mentioned ſum of four hundred pounds, 
when he the ſaid William ſhould afterwards 
be thereunto requeſted. And whereas alſo Indeb. aff. for 
the ſaid William afterwards, that is to ſay, money lent. 
on the fifth Day of May in the ſaid year of 
our lord one thouſand ſeven hundred and 
fifty-ſeven, at London aforeſaid, in the pariſh 
and ward aforeſaid, was indebted to the ſaid 
James in other four hundred pounds of like 
lawful money, for ſo much money before 
that time lent and advanced by the ſaid James 
to the ſaid William, at the ſpecial inſtance and 
requeſt of him the ſaid William; and he the 
ſaid William, being fo therein indebted, in 
cConſideration thereof afterwards, that is to ſay, _ 
on the ſame day, and in the ſame year, laſt 
above-mentioned, at London aforeſaid, in the 
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pariſh and ward aforeſaid, undertook, and 


then and there faithfully promiſed the faid 


James, that he the ſaid William would well 


and truly pay and fgrisfy unto the ſaid James 


the faid laſt- mentioned ſum of four hundred 


nſimul com- 


pounds, when he the ſaid William ſhould af- 


ter wards be thereunto requeſted, And where- 


as alſo the ſaid William afterwards, that is to 


ſay, on the ſixth day of May in the ſaid year 
of our Lord one thouſand ſeven hundred and 
fifty-ſeven, at London aforeſaid, in the pariſh. 
and ward aforeſaid, had accounted, together 
with the {aid James, of and concerning divers 
other ſums of money before that time due and 


_ owing from the ſaid William to the ſaid 


James, and then being in arrear and unpaid, 
and upon that accounting, the ſaid William 


had been then and there found in arrear to- 


wards the ſaid James in one hundred and 
twenty-three pounds and five ſhillings of like 
lawtul money, and being ſo found in arrear, 


he the ſaid William, in conſideration thereof 


afterwards, that is to ſay, on the ſame day, 
and in the ſame year, laſt above- mentioned, 
at London aſoreſald, in the pariſh and ward 
aforeſaid, undertook, and then and there 


faithfully promiſed the ſaid James, chat he the 


ſaid William would well and truly pay and fa- 
tisfy unto che ſaid James, the ſaid ſum of one 


hundred and twenty-three pounds and five 
| ſhillings, when he the faid William ſhould 


afterwards be thereunto requeſted. Yet the 
ſaid William, in no wile regarding his afore- 


ſaid ſeveral promiſes and undertakings made 
in manner atoreſaid, but contriving and frau- 
dulently intending craftily and ſubtilly to de- 

FF, OM ceive 
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ceive and defraud the ſaid James in this be- 
alf, hath not as yet paid or in any wiſe ſa- 
tisfied the aforeſaid ſeveral ſums of money or 
any part thereof to the ſaid James, (although 
he the faid William afterwards (that is to ſay) 
on the ſeventh day of May in the faid year 
of our lord one thouſahd ſeven hundred and 
fifty-ſeven, and often afterwards at London 
aforeſaid, in the pariſh and ward aforeſaid, 
was requeſted by the ſaid James to pay him 
the aforeſaid ſeveral ſums of money) but hath 
hitherto wholly refuſed and ſtill refuſes to pay 
or in any wiſe ſatisfy the fame to the ſaid 
ge to the damage of the ſaid James of 
our hundred pounds; and thereof he wit 
his ſuit, Sc. | ; 
| V. M. for the ial,” 
K. R. for the defendant. 
John Doe, 


Pledges for 55 and 
Rickard Koe. 


Michaelmas term in the tenth year * 
king George the ſecond. 


Middleſes, Flue] Anderſon complains | of Indebitatus al. 
to wit, Thomas Trout, being in the cuſ- — far 7 
tody of the marſhal of the Marhalſea of our —_— 2 
lord the king, before the king himſelf, for hun, 
that whereas the ſaid Thomas Trout, on the 
ninth day of September in the twelfth year of 
the reign of our ſovereign lord George the 
ſecond, now king of Great Britan, Sc. at 
Weſtminſter in the county of Middleſex, was 
indebted to the ſaid Samuel Anderſon in twenty 
pounds of lawful money of Great Britain, as 
| A4 ©. Well 
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well for * work by the ſaid Samuel Anderſon 


before that time done and performed for the 
ſaid Thomas Trout, at his ſpecial inſtance and 


requeſt, as, for divers materials and neceſſary 
things uſed in and about the ſaid work, by 


the tid Samuel Anderſon before that time 


found and provided, at the like ſpecial in- 


ſtarice and requeſt of the ſaid Thomas Trout; 
and being {o indebted, he the ſaid Thowes 
Trout, in conſideration thereof. aiterwards, to 


wit, on the fame day and year at Weſtminſter 
aforeſaid, in the county aforeſaid, under- 


took, and.then and there faithfully promiſed 


the lag Samgel Anderſon, that he the ſaid 
| Thomas Tut would well and truly pay the 


ſaid twenty pounds to the ſaid Samuel Ander- 
ſon, when he the ſaid Thomas Trout ſhould be 


Quantum me- thereunto required: And whereas the ſaid 


Tuit thereon. 


Thomas Trout, afterwards, to wit, on the 
ſame day and year at Weſtminſter aforeſaid, in 


the county aforeſaid, in conſideration that the 


ſaid Samuel Anderſon had before that time 
done and performed other work for the ſaid 


* Tageb. aff. pro opere & ee ſufficient without ſet- 


ting forth what ſort or manner of work or labour. Cur. 
The only reaſon why the plaintiff is bound to ſhew 


wherein the defendant is indebted, is, that it may ap- 


pear to the court, that 'tis; not a debt on record or ſpe- 


cialty, but only upon imple contract, and any general 


mY 


words, by which that may be made to appear, are fuf 


ficient. Paſch. 5 M. & M. B. R. Hibbert v. Court- 
hope, Carth. 2909. 108-8. 
Note; After work is done upon the foot of a ſpecial 


agreement, the money to be paid by ſuch agreement 
may as well be recovered on a general indebitatus a ſump- 
it as on a ſpecial count upon the contract. 


uh On Thomas 


o 
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Thomas Trout, at his like ſpecial inſtance and 
requeſt, and had found and provided divers 
other materials and neceſſary things uſed in 
and about the ſaid laſt mentioned work, un- 
dertook, and then and there faithfully pro- 
miſed the ſaid Samuel Anderſon, that he the 
ſaid Thomas Trout would, when he ſhould be 
thereunto required, well and truly pay-to the 
ſaid Samuel Anderſon ſo much money as he 
therefore "reaſonably deſerved to have; and 
the ſaid Samuel Anderſon in fact ſays, that he 
did therefore reaſonably deſerve to have of 
the ſaid Thomas Trout other twenty pounds of 
like lawful money of Great Britain, to wit, 
at Weſtminſter aforeſaid in the county afore- 5 
ſaid, of which the ſaid Thomas Trout then and 
there had notice, And alſo whereas the ſaid Inſimul com- 
| Thomas Trout afterwards, to wit, the ſame putaſſet. 
day and year at Veſtminſter aforeſaid, in the 
| county aforeſaid, had accounted together with + 
the ſaid Samuel Anderſon, touching and con- 
c cerning divers other ſums of money before 
8 that time due from the ſaid Thomas Trout to 
the ſaid Samuel Anderſon, and then being in 
arrear and unpaid; and the ſaid Thomas 
Trout, upon the ſaid account, was then and 
there found in arrear to the ſaid Samuel An- 
derſon in other twenty pounds of like lawful - 
; money of Great Britain; and being ſo found 
in arrear, he the ſaid Thomas Trout, in con- 
ſideration thereof, afterwards, to wit, on the 
fame day and year at Weſtminſter aforeſaid, in 
the county aforeſaid, undertook, and then 
and there faithfully promiſed the ſaid Samuel 
Anderſon, that he the ſaid Thomas Trout, would 
well and truly pay the faid laſt mentioned 
3 . 9 twenty 


Breach. 


2 | 
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twenty pounds to the ſaid Same! Anderſon, 

when 20 the ſaid Thomas Trout ſhould be 


thereunto required: DW, the ſaid Tho- 
mas T rout, ul anlea, fol. 120. | 


8 


Tadebitatus af- As before zo, Was indebted to "RY ſaid 
ſumpſit for A. B. in thirty pounds of lawful money of 
money had and Great Britain, for ſo much money before that 
. tore Pr time had and received by the ſaid C. D. for 
Nair 's fe. the ſaid A. B. and to his uſe; and being ſo 

indebted, Sc. : 


"wp . indebted to the ſaid A. B. in forty 


put for the des pounds of lawful money of Great Britain, 
fendant. for ſo much money by the faid A. B. before 
that time laid out and expended for the faid 
C. D. at his ſpecial inſtance and . and 

veg ſo indebred,* Sc. 


Michaelmas term in the twelfth year of 
king George the ſecond. 


=” Howe. London, Now Parry complains of Thomas 


io wit, Hunt, being in the cuſtody of the 
| marſhalof the Marſbalſea of our lord the king, 


Carth. 216. before the king himſelf, for that, that where- 


as the ſaid Robert Parry, on the third day of 
Auguſt in the twelfth year of the reign of our 
ſovereign lord George the ſecond, now king 
of Great Britain, &c. at London aforchid, to 
558 in the pariſh of St. Mary le Bow in the 


6＋— CEE . A 


I» 


| * Note; In trover ; vie is no plea, but a releaſe, or 
| Not guilty ; for every plea in juſtification is but tanta- 
mount. Trin. 14 Car. 2. 1 Keb. 30g. per Tauiſden; 
fed wide Brown v. Mootton, Cro. Fac. 73. Telu. 67. 
Moor * I Danv. Ar. 722. P. 2. 
ward 


in the Court of King's Bench. 


ward of Cheap, was poſſeſſed of the goods 
and chattels foliowing, to wit, of one gold | 


chain, one ſilver cup, and one gold watch, 


of the value of fifty pounds, as of his o w 
| proper goods and chattels; and being fo . 
thereof poſſeſſed, the ſaid Robert Parry after- 


wards, to wit, on the ſame day and year at 
London aforeſaid, in the pariſh and ward 
aforeſaid, cafually loſt the ſaid goods and 
chattels out of his hands and poſſeſſion, which 


ſaid goods and chattels afterwards, to wit, 


on the ſame day and year, at London afore- 
ſaid} in the pariſh and ward aforeſaid, came 
by finding to the hands and poſſeſſion of the 
| faid Thomas Hunt : Nevertheleſs the ſaid Tho- 
mas Hunt, knowing the ſaid goods and chat- 


tels to be the proper goods and chattels of the 


ſaid Robert Parry, and to him the ſaid Ro- 


bert Parry of right to belong and appertain, 
yet contriving and fraudulently intending 


craftily and ſubtilly to deceive and defraud 
the ſaid Robert Parry in this particular, hath 
not (though often required) delivered the ſaid 


goods and chattels to the ſaid Robert Parry, 


but afterwards, to wit, on the ſixteenth day 
of Auguſt aforeſaid in the year aforeſaid, at 
London aforeſaid, in the pariſh and ward 
aforeſaid, converted and diſpoſed of the faid 


goods and chattels to his own proper uſe, to - 


the damage of the faid Robert Parry of fifty 
pounds; and thereupon he brings ſuit, Sc. 
A. B. for the plaintiff | 
C. D. for the defendant. 88 
x Fobn Doe, 
Pledges of proſecuting, and 
Richard Roe. 
Michaclmas 


139 


140 


WT. 


* Andrews 
21, 282. 
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| Michaelmas term in the tenth year of 
king George the ſecond. 


7 Addi, 5 Anuel Page com plains of William 


to wit, Berkin, being in the cuſtody of 
the marſhal of the Marſbalſea of our lord 
the king, before the king himſelf, ® for hat 


the ſaid Villiam Berkin, on the tenth day of 
October in the tenth year of the reign of our 
ſovereign lord George the ſecond, how king 
of Great Britain, c. at We ftminſter in the 


ſaid county of Midaleſex, with force of arms, 


to wit, with ſtaves and ſwords, made an aſ- 


ſault upon the ſaid Samuel Page, and bear, 


wounded and treated him ill, whereby the 


ſaid Samuel Page was in great danger of 


loſing his life, and then and there did other 
injuries to the ſaid Samuel Page, againſt the 


peace of the preſent king, to the damage of 


Treſpaſ for | 
digging the 


Plaintif”s 
cli /e, and car- 


rying away his 


oaler. 8 


the ſaid Samuel Page of five hundred pounds; 
and thereof he brings ſuit, c. 


Authony Beckwith for the plaintiff. 
K. Rickardſen for the defendant. 
I Fobn Doe, 
Pledges of — and 
Richard Roe. 


Trinity term in the thirteenth year of the 
reign of king George the ſecond. 


Wilts, lian N. Eſq; complains of Tho- 


to wit,” mas Arlett the younger, in * 


cuſtody of the marſhal of the Marſbalſea o 
our lord che _ before the king hi 1 
e 


2 20 8 


WO... wy, TY T5 Py v0 


e 


in the Court of King's Bench. 


for that the ſaid Thomas, on the firſt day of 


December in the year of our lord one thou- 


and ſeven hundred and thirty- eight, and at 
divers other days and times between that day 


141 


and the day of exhibiting this bill, with force ; 
and arms, Cc. broke and entered the cloſe 


of the ſaid William called the Common, in the 
pariſh of Box in the ſaid county of Wills, 
and ſubverted and dug up the foil, (to wit) 
twenty perches of the ſoil of the laid Wil. 


lam, in the ſaid cloſe, and dug up, took, 


carried away and detained the oaker, (to wit) 
fifty hundred weight of oaker of the ſaid 
William of the value of thirty pounds, found 


in the faid cloſe, and dug up, took, carried 


away and detained other oaker, (to wit) fifty 
hundred weight of other oaker of the ſaid 


William of the value of thirty pounds, found 


in the ſaid cloſe; and alſo for that the faid 
Thomas afterwards, that is to ſay, the ſame 


day and year aforeſaid, and at divers other 
days and times between that day and the day 


of exhibiting this bill, with force and arms, 
Fc. broke and entered one other cloſe of the 
ſaid Milliam, in the ſaid pariſh of Box in the 
county aforeſaid, and ſubverted and dug up 
the ſoil, (to wit) :wenty perches of the ſoil 
of the ſaid William, in the ſaid laſt mention- 


ed cloſe, and dug up, took, carried away and 


detained other oaker, (to wit) forty hundred 


weight of other oaker of the ſaid William of 
the value of five and twenty pounds, found 


in the ſaid laſt mentioned cloſe, and did other 
wrongs to ihe ſaid William, againſt the peace 
of our lord the king, to the damage of the 


it 


* 


"of 
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1 * faid William of ſixty pounds; and thereof 
3 he brings 12 Sc. 


1 John Doe, 
| Pledges of proſecuting,9 © and 
oy = {Richard Roc. 


I Cauſe fal. If the cauſe of action ariſes on ſome day 
arg in the within the term of which the declaration 1s 
oF es ue delivered, the declaration muſt be of ſome 
Illu allen s day in the term after the cauſe of action ac- 
be of ſome day crued, in this manner: Michaclmas term, to 
ſubſequent. © Wit, on Monday next after the morrow of All 
* Souls in the twelfth year of king George the 
cen; and not of Michaelmas term gene 
rally. * 

Den is 3 iſſue, and verdict for the plaintiff 
fault at a day in Mich, 8 W. 3. Motion in afreſt of judg- 
impoſſible, god ment for that the declaration is of Zaſter 
_— 4i7. term 8 W. 3. and the fact laid to be done 
. 1 Feb, 8 V. 3. a day not yet come (for . 3. 
began his reign 13 Feb.) Anſwered, this is not 
like the caſe where ſuit commenced before 
cauſe of action aroſe, here the time laid ap- 
pears to be impoſſible, and 'tis no more than 
a declaration without a day, for an impoſſible 
day 1s as no day, and would have been bad 
upon demurrer ; but the defect is cured by 
the verdict; a verdict helps every thing 

which is neceſſary to be proved at the trial; 
and unleſs the plaintiff had proved the battery 
to be done before that time, 'twas impoſſible 


— 


* 


*The time alledged in à Declaration muſt not 
be ſubſequent to the bringing of the Kaen. Lucas 
251. 

for 


ff 


* 8 


* - 
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for the jury to find the defendant guilty. 


Judic. pro & Mich. 8 W. g. B. R. Blackal 


v. Eale, Garth. 390. Conyns 12, 13. Vide 


2 Saund. 169. 3 Keb. 354. 2 
Trover ; and verdict pro Quer. Motion in M laration in 


arreſt of judgment, that the action was com- Ver of Hil. 


menced in Hilary term, and the converſion . , 5 
alledged to be 3 Feb. fame term, and the bill % f dar 
filed relates to the firſt day of the term, and filed after 


ſo before the cauſe of action. Per Cur. If 3 Feb. 
bail were entered after 3 Feb. it's well enough, 
for it is that which gives the court juriſdic- 


tion. 1 Vent. 135. Fx 
S. C. Trover, Non cul. Verdict pro Q., and The lile caſe, 


motion in arreſt of judgment, that conver- 
ſion was laid at a day in Eaſter term, and 
narr. generally of Eaſter term, and not at a 
day certain, and then muſt relate to the firſt 
day of term. Per cur. Tis well if the bail 


was filed after cauſe of action accrued, for 


here no action can be depending, or arr. 


delivered ?till the defendant be 7 cuſtodia 


| mar. and that is, never *cill bail filed, which 


filing is at a certain day. 2 Lev. 13. 
Trover. Verdict pro Q, and motion in ar- Declaration in 
reſt of judgment, that converſion laid 20 #r9ver of Faſt. 


April, being firſt day of Eafter term, and 77 99. 


| 7 r/t d. 
narr. was generally de termino Paſche. But ie, 


of that term, 


it appearing the bill was filed, and nary. de- good, bill be- 
 livered after 20 April, Judic. pro Q, without ing fled at a 
amendment; for though nary. being general, 4% e the 


relates to the firſt day of the term; yet the * 


bill being filed at a day after, all relates to 
the filing of the bill by the courſe of the 
court. 2 Lev. TY 2 Jones 87, 3 Keb. 693. 


Memo 
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Memorandum of a bill of Michaelmas term 
generally in an action for a malicious proſe- 
cution on a day after that term began, judg- 
ment arreſted after verdict for the plaintiff, 
Huli ch. j. cited a caſe, Hutchinſon and Tho- 
mas. But it hath been held good, if bail was 
filed after the term began. Paſch. 2 W. & 
M. B. R. Venables v. Daffe, Carth, 113, 

Vide Carth. 172. . 

Declaration in The declaration generally of Michaelmas 
Lander e, term for words ſpoken 5 November (eodem 
Mich. term, lermino) verdict for plaintiff, and judgment 
words ſpore arreſted. 1 Show, 147. 4 Andrews 250. 


Nov. judg 
ment arreted. 2 Sir. 1271. 


Infant cannot 
declare by pro- chein amy, the defendant is not compellable 


chein amy, or to plead, until the plaintiff produces a rule 
guardian, of court admitting him to declare by prochein 
without rule of 

amy, or guardian. 


court. 


In the King? s Bench. 
| John Weſt and George Weſt the 
nag, younger, plaintiffs, _ | 
| John Weſtcombe, defendant. 
To the right honourable William Lord Mans- 
field, lord chief "Rn of England. 


The bach petition of John Weſt and 
George Weſt the younger, infants, under 
the age of 21 years, the plaintiffs in 
this cauſe, 


Petition to ae d- HAT your petitioners Eb FO 
fign an infant they are adviſed, good cauſe of 


e. action _ the defendant Fobn Weſicombe, 
for 


If an infant declares by guardian, or pro- 
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for entering into and taking the meſne pro- 
fits of a meſſuage or tenement and garden be- 
longing to your petitioners, the poſſeſſion 
whereof they have lately recovered Win, 
him on an ejectment at their demiſe, and 
that your petitioners have lately brought this 
action againſt the ſaid John Weſtcombe in this 
honourable court for ſuch entry and taking 
the ſaid meſne profits; but, in regard to us 
petitioners ads EE 
= = Your petitioners humbly pray your lord- 

: ſhip would be pleaſed to aſſign their 
father George Weſt the elder, as and 
for your petitioners guardian, to pro- 


| ſecute their ſaid ſuit or action « 
the ſaid defendant F. V. 


And your petitioners ſhall, &c. 
J. V. 
. V. jun. 


1 d0 accept and agree to be guardian tO Guardian 5 
the plaintiffs John Feſt and George Weſt the conſent. 
younger, infants, according to the prayer of 
the above petition. Witneſs my hand the 
25th day of January 1738, | 


1S- 


nd | | 
ler George Weſt, 
in 1 

as 

of 

0e, ; In | 
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4 


1 tbe King? s Bench. 
(John Weſt. and Se Weſt the 


younger, plaintiffs, 


. John Weſtcombe, enden. 


Ada vit of the A 2 Vernon, of the town and county 
infant and _ of South*ien, Gentleman, maketh oath, 
+ cyt mer that John Weſt and George Weſt the younger, 
| —_— infants, the petitioners in the petition here. 
unto annexed named, on this preſent 2 5th 

day of Janaury did duly ſign the petition 

hereunto annexed in this deponent's preſence; 

and chis deponent faith, at the fame time 
he was prefent, and did fee George Weſt the 

elder, the perſon mentioned in the ſaid pe- 

tition, duly ſign the acceptance or agreement 

there underwritten, in order to his being a 

_ guardian | to the ſaid F. W. and G. V. the 


8 


Sworn at, Ec. 1 William Vernon. 


Copy of decla- Formerly the declaration itſelf uſed to be 
ration to be dt. delivered to the defendant's attorney, to keep 
lruered to dt: still he had made a copy of it, and then re. 
fendant's altor- 
=ey, ho is to turn it; but inconveniencies ariſing, a rule 
pay for the was made Trin. 12 W. 3. whereby the plain- 
fame. tiff's attorney is only bound to deliver a copy 
of the declaration to the defendant's attorney, 
who is to pay for the fame after the rate of 
4d. per ſheet, computing ſeventy-two words 


to a ſheet, beſides the King's duty. 


And 


JB, 


attorney refuſes to pay for the copy of a de- 


tice, the defendanc's attorney ſhall pay to the 
plaintiff's attorney 4 d. for the defendant's þ;; warrant of 
warrant of attorney, which warrant of attor- a!torney, ar 
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And by the ſame rule, if the defendant's For 7 
ment to be leſt 


ER | nth "Pp 
claration, the plaintiff's attorney may leave OY — 


| the copy with the clerk of the declarations, 15 proceed. 
who is to receive the ſame without fee or re- 


ward; and the plaintiff's attorney having 


given a rule to plead, and demanded a plea, 


may ſign judgment for want of a plea, and 
the plea is not to be received before the copy 


of the declaration is paid for. : 


Where ſpecial or common bail ſhall be hen declara- 


filed for any defendant, and notice thereof is %%, 21% be 
left in the 


given, che attorney for the plaintiff ſhall de- ie. 


liver the declaration to the attorney for ſuch 
defendant, who ſhall pay for the ſame. But 
if the attorney for the defendant, or his 


Clerks in his abſence, ſhall refuſe to pay for 
the ſame, or if the place of habitation of 
ſuch attorney for the defendant ſhall be un- 


known to the attorney for the plaintiff, then 

the atrorney for the plaintiff may leave the 
declaration in the office with the clerk of the 
declarations, but immediately ſhall give no- Notice, 
tice thereof in writing to the defendant or 


his attorney; and ſuch declaration ſhall be 9»/y well deit- 
_ deemed well delivered only from the time of 9. ed from the 


time of ſuch 


notice. 


ſuch notice. Trin. 11G. 1. 2 K. Raym. 
1407. Note; In a manuſcript which I bave, 


and in the printed book of rules, this rule 
4s ſaid to have been made Trin. 2 Geo. 2. 


Jaco Q, 
Upon the delivery of every copy of a de- D:/ndant's 


claration, or taking the ſame out of the of- % 19 297 
plaintiffs at- 


torney 4 d. for 


L 28 neyjuch moni. 
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ney the plaintiff's attorney ſhall file with the 
5 proper officer; and upon the defendant's at- 
torney's refuſing to pay the ſaid 4 d. for the 
0 Warrant, Jae may be * Mb 
= = 95 Anna. 

Formerly in- Formerly the defendant in all caſes had an 
parlances in aimparlance! to the term next after the return 
caſes, except. of the proceſs, except the proceedings were 
by original, or for or againſt attornies or other 
privileged perſons, or againſt priſoners in the 

cuſtody of the marſhal; in which caſes the 

_ defendant was bound to plead, without any 
imparlance, the fame term the declaration 

was delivered, (if delivered four days before 

the end of the term) and except the proceed- 

ings were by habeas corpus, or the proceſs 

was returnable the firſt return of Eaſter or 

- Michaelmas term, and the action laid in Lon- 

don or Middleſex; in which laſt caſe, if the 
declaration was delivered before the eſſoin- day 

of menſ. Paſ. or craſtinum animarum, the de- 

fendant was to plead two days before the eſ- 

ſoin-day of the, ſubſequent ' term, Mich. 

5 Anne. 

In what caſe But now, by a rule made in Trinity term 
defendant to 5 & 6 Geo. 2. upon all proceſs ro be ſued 
* in four 8 of this court, returnable the firſt or ſe- 

** cond return of any term, if the plaintiff de- 
3 clares in London or Middleſen, and the defen- 
3 | dant lives within twenty miles of London, the 
= | declaration ſhall be delivered with notice to 


_ = n ihe the plaintiff declares in any other county, 
10 d. or the defendant lives above twenty miles 
5 from 


— wm ns: amd A as . CEL Io 


plead within four days after the delivery, and 
the defendant ſhall plead within the faid 
four days without imparlance ; ; and in caſe 


95 my 


. 
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from London, the declaration ſhall be deli- 
vered with notice to plead within eight days 
after the delivery, and the defendant ſhall 
plead within the {aid eight days without any 


imparlance; and in default of pleading in 


either of theſe caſes, Judgment may be en- 


| tered. F | | 
In both theſe caſes the declaration muſt be Declaration to 


delivered at leaſt four days before the end be delivered 4 


res NM days before the 
of the term, excluſive of the day of the de- „ of the 


livery, other wiſe the defendant will be intitled era. 


to an imparlance. e 
Where a copy of the proceſs is ſerved, and I common bail 
an appearance is entered, or common bail ## & the 
filed for the defendant by the plaintiff's at-, 4 
| 1 claration to be 
torney, a copy of the declaration muſt be % in be 
left in the office of the clerk of the declara- fee, and no- 


tions, and notice thereof is to be given to the ice given. 


defendant, by delivering to, or leaving for 
him at his laſt or moſt uſual place of abode, a 


note in writing, ſignifying the nature of the 
action, at whoſe ſuit proſecuted, and the 
time allowed by the rules of the court for 
pleading thereto; and that unleſs ſuch de- 
fendant plead thereto within ſuch time, judg- 


ment will be entered againſt him by default; 


and from the time only of giving ſuch notice, Declaration 
ſuch declaration ſhall be well delivered; and wel delivered 
if the defendant does not plead within fuch/” OY Y 
limited time, judgment may be figned wkh- 
out further or other calling for a plea, and the 
plaintiff may thereupon give notice of execu- 
ting his writ of inquiry, either by delivering 
a notice 1n writing to ſuch defendant or de- 
fendants, or by leaving the ſame at the laſt 

CCR ro or 
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Notice of . 


claration 
fled be bene 
eſſe, till com- 
mon bail put 
1. 
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or moſt uſual place of abode of ſuch defen · 
dant or defendants. Trin. 1 Geo. 2. 


In the King's Bench. 


E. P. i executrix of the laſt will and 
teſtament of R. P. deceaſed, plaintiff, 


_ againſt 
A. A. | defendant. 


AKE notice, that I have this day left 

Lin the office of the clerk of the decla- 
rations in the King's Bench office in the Inner 
Temple, London, a copy of a declaration as 
of laſt Trinity term, againſt you at the ſuit 


of E. P. widow, executrix of the laſt will 
and teſtament of R. P. deceaſed, in an ac- 


tion of treſpaſs on the caſe upon ſeveral pro- 
miſes made by you to the ſaid R. P. in his 
life-rime, in which ſaid declaration the ſaid 


plaintiff has laid her damages to twenty 


unds, and that unleſs you plead to the faid 


declaration within the firſt four days of next 
Micbaelmas term, judgment will be entered 
againſt Four by default. 


R. R. attorney fas the plaintiff, 
2 | 19 Oober 1748. 
To A. A, the TO. 


Mr. 2 8. 
AKE notice, that a declaration is filed 
againſt you in the King*s Bench office 1n 
the Inner Temple, London, with the clerk of 
the declarations there condicionally, till com- 
mon 
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mon bail filed in an action of treſpaſs on the | 
caſe on promiſe, at the ſuit of D. L. the 
plaintiff in ſuch action, and unleſs you plead 
| thereto within eight days after ſervice here- 
of, judgment will be entered againſt you by 
Far Dated the ſecond day of Juue 


1755. 
4 N. plaintiff' s attorney. 


This declaration is filed conditionally, till Declaration 
common bail filed, and the defendant is to l dorſed. 


plead hereto in eight days. 
In the King? 8 Bench. 


2 F. H. plaintiff, 
Between and 
N S. P. defendant. 


Mrs. S. P. 
AKE notice, that a declation-{ in this Notice of de- 


"cauſe is left conditionally, until bail <2 claration filed 
de bene eſſe, 


above be put in and perfected, with the 

clerk of ho 4 in the King s Bench a _ 
office in the Inner Temple, London, as of this 8 
preſent Michaelmas term, wherein the plain- 

tiff declares in an action of treſpaſs on the 

caſe on ſeveral promiſes, and unleſs you put 

in bail above and plead to the ſaid declaration 

in four days (a rule to plead being this day gi- 

den) judgment will be entered againſt you by 
default. Dated the ſixth day of November 


1755. 


1 lun, your humble ſervants, 

—_— GG. 
IF. N. for the phaintiff. 
L 4 This 
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Declaration This declaration is filed conditionally, and 


indorſed 19: the defendant is to plead thereto in four days. 


Of delivering When a defendant has filed ſpecial or com- 


declaration: 
be by. 


Styles 8. a. b. 


&y mon bail, any perſon may deliver or file 


againſt him a declaration by the * by at any 
| - time 


8 


SAP 4 * . 


A declaration was put . this court againſt one 


in cuſſodia mareſcalli, and afterwards the plaintiff is non- 


ſuit. It was doubted whether the plaintiff may, not- 
withſtanding he 1s nonſuit, declare again againſt the pri- 


joner within three terms without arreſting him de novo. 


Ghn ch. j. ſaid, that it is not reaſonable he ſhould, for 
the plaintiff by being nonſuit is out of court, and the 
defendant alſo ; and therefore it ſeems not reaſonable to 
charge the defendant or his bail upon the former pro- 
ceedings ; yet it was ruled he might. ©: a0 . But it 
was ſo ruled, becauſe Barrel and Herne, clerks of the 


court, informed the court that it had been heretofore ſo 


done. Paſeb. 1656. B. S. Garain and Frith, MS. 

Upon a motion the caſe appeared to be this ; the 
plaintiff brought his action againſt the defendant, and 
was afterwards nonſuit, and then put in a new declara- 


tion againſt the defendant upon the former appearance, 
and bail given; the defendant moved that this declara- 
tion might not be admitted, becauſe by the nonſuit all 


parties are out of court; but Gn ch. j. ſaid, that he 
may declare anew upon the ſame bail, if he pleaſe, any 
time within two terms, if it be upon a cepi corpus re- 


turned, or within three terms upon a habeas corpus; 
but he muſt alter his declaration, and ſo the clerks of 
the court affirmed ; but Live/ey, an attorney of the court, 
| ſtrongly againſt it. Nora; The rule was to pay coſts 


upon the firſt nonſuit, and to declare again. Trin. 1656. 


B. S. Prowdlove and Humphryes, MS. Styles 9. 5. 


It being a queſtion, whether when a man is by rule 


of court made defendant in ejectment, and files com- 


mon bail, another may put in a declaration upon the 
by againſt him, as is uſdally done when the de- 


fendant comes inf and is in cuſtody by proceſs of the 
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time (fitting the court) during the term where 
in the proceſs againſt the defendant was re- 
turnable; and J have heard it ſaid, that the 
plaintiff, at whoſe ſuit the proceſs is, might 
declare againſt him in as many actions as he 
thinks fit, before the end of the next term 
after the return of the proceſs. 

But for ſettling the practice of the court Hew in caſe 
touching declaring by the by in caſes where Plaintiff file 
the plaintiff in any action or ſuit ſhall = 
common bail for the defendant, purſuant to',,,y, 
the late act of parliament for preventing fri- 2 Str. 1027. 
volous and vexatious arreſts, it is ordered, | 
that in all ſuch caſes the plaintiff in ſuch ac- 
tion or ſuit, wherein common bail hath been 

or ſhall be ſo filed as aforeſaid, may deliver a 
declaration by the by againſt ſuch defendant, 
in like manner as he might have done by the 
antient practice of the court; but that no 
other perſon (except ſuch plaintiff) is or ſnall 
be capable of delivering a declaration by the 
by againſt any defendant by reaſon of com- 
mon bail being ſo filed by any plaintiff as 
aforeſaid; and for the better diſtinguiſhing. 
by whom common, bail ſhall have been filed Men common 
in any action or ſuit, it is further ordered, i fied &y 


that in all caſes where common bail ſhall be Pie bail 
piece to be 


filed by the N for che e by 2 


a F ; * 
8 . : — * a 7 n 7 * * S £ 


court. Curia: The defendant coming in only by the 
rule of court according to the new way of practice, we 
will not extend the rule to make him compellable to 
| receive a declaration upon the by; and let it be fo ge- 
nerally obſerved in all caſes of this nature, as well as in 
this particular caſe. Mich. 165 8. B. S. Anonymus. 
MS. Styles 47. 6. | | 


virtue 
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virtue of the ſaid act, theſe words ſhall be 
wrote on the bail- piece, viz. filed according 
to the flatute, or words to the like effect, 
Mich. 10 Geo. 2. 
of delivering Upon all proceſs to be iſſued out of this 
| declarations de court, returnable the firſt or ſecond return of 
bene elle. any term, where no affidavit ſhall be made 
Where = and filed of the cauſe of action, purſyant to 
22 of debt, the late act of parliament᷑ for preventing fri- 
eclaralion to 
be delivered volous and vexatious arreſts, the plaintiff may 
de bene eſſe, deliver the declaration de bene eſſe, at the re- 
with notice io turn of ſuch proceſs, with notice to plead 
plead in eight within eight days after the delivery thereof; 
_ and it the defendant doth not file common 
bail, and plead within the ſaid eight days, 
the plaintiff having filed common bail for 
ſuch defendant, according to the faid act, 
may ſign judgment for want of a plea, a rule 
There an affi- to plead having been duly entered; and upon 
 davit in four all proceſs to be iſſued, and made returnable 
*. 0 as aforeſaid, where an affidavit ſhall be made 
1 or and filed of the cauſe of action, purſuant to 
defendant lives the ſaid act, the declaration may be delivered 
 avithin twenty at the return of ſuch proceſs, with notice to 
miles Lon. plead in four days after ſuch delivery, if the 
don. ation is laid in London or Middleſex, and the 
defendant lives within twenty miles of London, 
Otherwiſe in and in eight days if the action is laid in any 
eight days. other county, or the defendant lives above 
* twenty miles from London; and it the de- 
fendant puts in bail, and does not plead with- 
in ſuch time as is reſpectively before men- 
tioned, judgment may be ſigned, a rule to 
Plead having b been duly entered. Mich. 10 


rel 
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Suppoſe a latitat to the ſheriff of Surry 
againſt a defendant living in the borough of 
Southwark, and the plaintiff declared in Mid- 
Aleſer, as the defendant has ſix days to put in 
Bail, Q, whether 4, 6, or 8 days notice is to 
e given? I 
| Where an executors time for pleading was 
' out, the court would not inlarge his time for 
pleading, unleſs he would enter into_a rule 
not to plead any judgment obtained againſt 
him after his time was out. Mod. Ca. 208 
et vide Bulſt. 122, 123. . | 
In an action requiring bail, the delivering Peꝶwerisg « 
a declaration before bail is put in, is a waiver eclarazion, 
of the bail; and if before the bail be juſti- %% de bene 
fied, it is an acceptance of them; but if de- _—_ r, 
livered de bene efſe, then it is only conditionally , or 
until good bail be put in, or the bail already 23e b. 
put in do juſtify. | OS : 
If proceſs iſſue out of this court returnable PA % 
at a day certain, and the defendant doth by 4*c/are before 
his atcorney appear and file bail of the term 2 _ nw 
wherein the proceſs. is returnable, and the e 
plaintiff doth not declare before the end of — 
the term next following, a non-proſs may be 
ſigned without entering any rule to declare, 
or calling for a declaration, and the defendant 
ſhall have coſts taxed as uſual. Szaz. 13 Car. 
2: Rat. 2. c. 2. & 3. e 
And if the declaration ſhould be tendered Men. preſ naß 
at any time after the end of the ſecond term, 9 fiened al. 
and before the non-proks is ſigned, the plain- Z 4ecle- 
tiff is not bound to accept the declaration, , Co» 
but may ſign his non- proſs at any time after 
the end of the ſecond term. ke 


1 
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Signing nen- In caſe the proceeding be by original, the 
profs when by practice in this court is the ſame "with the 
original. Common Pleas; the defendant muſt before the 
end of the ſecond term, or within four days 
after, enter a rule for the plaintiff to declare, 
and demand a declaration in writing ; and if 
the plaintiff don't declare before the rule is 
out, the defendant may, at any time before 
the eſſoin- day of the next term, ſign a non- 
| roſs, but not afterwards. 
But one non- A latitat was awarded againſt four defen- 
fait though dants, the plaintiff was nonſuited by every 
0 1 . one of them ſeverally for not declaring againſt 
2 u, them in two terms, and 30 5. coſts awarded 
1 to every one of the four defendants; but it 
was held ill; for by Holt ch. j. though the 
plaintiff might declare againſt them ſeverally, 
yet as che writ was awarded againſt them 
Jointly, and the plaintiff was nonſuited be- 
fore any declaration, there ought to be but 
one nonſuit for all of them. Trin. 12 V. $4 
B. R. Anonymus, Conyns 74. 
Time to de- If any perſon in cuſtody of the W of 
are on eſcape this court, upon meſne proceſs ſhall make his 
aa, eſcape, and be taken and detained in cuſtody 
of any ſheriff by virtue of an eſcape warrant, 
unleſs the plaintiff in ſuch action do declare 
againſt him in cuſtody of the ſheriff before 
55 the end of the ſecond term next after his be- 
ing taken on the eſcape warrant, ſuch perſon 
may be diſcharged 80 ſuperſedeas. Trin. 6 
Anne. e . 
When plaintiff The plaintiff may amend his decent 
may amend in after a general iſſue pleaded, and before 
mailerof form entry in matter of form, without pay ing 


ait hout payin 
cells or LE colts or ging an imparlance; but if in ſub- 
ſtance, | 


:mparlance. 


| tance, he muſt pay his coſts, or give an im- 


in the Court of King's Bench. 57 


parlance, at his election. Vide Fitz- Gibbon 
: if the amendment be in ſubſtance after a I in /ulfance 
ſpecial plea pleaded, the plainuff muſt pay fer Special 
coſts, though he had rather give an im- 24 muff pay 
parlance. 1 30 
In caſes of amendment after plea pleaded, On mend. 
the defendant has liberty to plead again, men, defen- 
and has two days for that purpoſe after 44? 40 plead 
the amendment made, and payment of 32 _ 
coſt 8. : bi 1 at lime. 
If a rule to plead be entered the ſame term JF rule before 
the amendment is made, though before ſuch i /ame term, 
amendment, it is ſufficient, otherwiſe a new 72 #9 rule. 
rule to plead muſt be entered. 5 
The plaintiff may amend his bill upon the %% n the fle 
file at any time before plea pleaded, during may be amend- 
the term of which it is filed, but not after- & before plea. 
wards without leave of the court. + 
The plaintiff after plea pleaded, or after New count not 
the end of the ſecond term, ſhall not add a “b added af- 
new count to his declaration (as an indebitatus = Tring we 
aſjumpſit, or the like) under precence of a- 
mending his declaration. _ il 
If the plaintiff ſees occaſion, he may dil- Plaintiff may 
continue either before or after declaration de- continue. 
livered, by motion at the ſide- bar, on pay- 
e 
2 07 


3 


* After iſſue joined on demurrer refuſed, and ſaid it 
muſt be moved in court. Jin. 1753. Saxby againſt 
Kirkus. . 8 . 

The plaintiff in Trin. 1753. had demurred to the 
defendant's plea, after argument this term the court re- 
e 2 e fuſed 
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Oo changing the venue. 


Plaintiff can't [ N tranſitory actions the plaintiff, after the 
alter venue ] eſſoin- day of the ſubſequent term after 


efter Hun, the appearance, ſhall not alter his own venue, 
though he would pay coſts or give an impar- 


Defendant If the defendant at any time before 


may have ve plea pleaded (Mich. 1654. Salk. 668, 669. 


nue changed Mod, 2.) makes affidavit, that the cauſe of 
= 5-4 * action (if any) aroſe in the county of A. and 
2 Str. 1162, not in the county of B. where the action is 
1202. laid, or elſewhere out of the county of A. the 
1 court will change the venue into the county 
of A. But if the plaintiff will undertake to 
How reftrain- give evidence of ſome matter in iſſue ariſing 
ed. in B. the action ſhall be there continued. 


Ld 


Salk, 669,-——But ſuch evidence muſt be ma- 


terial and of the matter in iſſue; as where in 


trover and converſion the defendant had leave 


to change the venue, the plaintiff moved to 
ſet the rule aſide, offering to be bound to 


give evidence in the county where the action 


was firſt laid. On inquiry the court found 


the plaintiff was an aſſignee of commiſſioners 
of bankrupt, and would prove the aſſign- 


. 


n 


— — 


fuſed to let the plaintiff withdraw his demurrer, but 
gave leave to diſcon inue on payment of colts. Hil. 1754. 

| Saxby againſt Kirkus. Mes wide T. Razm. 449. T. 

Fene 158. The plaintiff in Trin 1753. had demurred 
to the defendant's plea, who had joined in demurrer, 
but the cauic had not been ſet down for argument. 
Leave given to withdraw the demurrer on payment of 
colts. Hil. 1754. Kirkus againſt Brook. 
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ment in that county. Per cur': The conver- 

ſion is the cauſe of action, and not the aſ- 

ſignment; you are in the place of the com- 

miſſioners, and the venue was according to 

the rule. J. Where a rule is made to change 

a venue, and afterwards the plaintiff would 
bring it back, the rule muſt be dare aliquam 

_ evidentiam de materia in exitu in the county 

where the action is brought. Did. And if 

the plaintiff will be bound to give ſome ma- 

terial evidence of the matter in iſſue in the 

county where the action is laid, the court rere evi. 
will not change the venue. Where evidence dence ariſes in 
. neceſſary to ſupport the action ariſes in two he plan 
counties, the plaintiff may lay the venue in 2 jr ad 

which county he will. 1bid. _ ewhich he will 

The venue is not changeable in ſcanda- Not change- 

lum magnatum. Lev. 56. Vent. 363, 364, able in ſcan- 
'3E5. 2 Mod. 215. 2 Jones 192. Carth. dalum mag- 
400. Skin. 40. Salk. 668. Action of ſcan- 1 807. 
datum magnatum laid in Midaleſex; motion Lord Raym. 
on the common affidavit that the venue might 1418. See 
be changed into Suſſex; lord Shaftsbury's caſe Andr. 198. 
cited, where in a like action the venue was 
changed from London into Middleſex, Curia: 
That was by reaſon of the great influence 

that lora bad then in London. Motion de- 

nied. Paſch. ꝙ V. 3. B. R. Dule of Nor fol 
againſt Alderton, Carth. 400. a 
Per Holt ch. j. in an action of eſcape, i It is Nor eſcape. 
not the courſe to change the venue. Salk. 
67% 
The venue is not changeable in an action Ner in cove- 
of covenant. Taylor v. Becket, Lev. 307 n. 
An action againſt a lighterman for not de- Nor for a 
 livering goods was laid in 1 London, where they Zan mee or 

5 ſhould ' carrier. 
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_— ſhould Jy delivered. It was moved 


do change the venue, becauſe the damage and 


neglect was in Kent. Sed non allocatur ; the 
_ neglect is tranſitory, and not material where 
it was, and the court will never change the 
venue for a carrier; ; which is the ſame caſe ; 


_ otherwiſe perhaps in diſceit, or where there is 


an actual misfeazance. Salk. 670. 


Nor in debt. Debt for rent laid in London on a parol 
2 Str. 776, demiſe of lands in Kent. Raymond ch. j. We 
. never change the venue in debt. Fitz-Gib- 
. bon 166. Mich. 4 Geo. 2. B. R. Du as 
V. Thorp. - 


Nor on a falſe In caſe _ a falſe return the action was 


return. laid in Suffolk, and the defendant moved to 


change the venue into Middleſex, becauſe it 
would raiſe heats in the county; the court in- 
clined to do it, but the plaintiff would not 
conſent ; therefore nothing could be done, 
becauſe he had a right to lay it in either 
county. Salk. 669. 


Nor in deceit, It 1s ſaid that the venue ſhall not be changed 


& c. in action of deceit, or the ſtatute of uſury, 
Andrews 66. Or on a note of hand. 


Venue , In an action of faiſe impriſonment againſt 
not be changed the ſheriffs of London, laid in Middleſes, ana 


where an un- Changed into London, on the common affida- 


=” trial may vit, the venue was removed back into Mid- 
dleſex, it being ſaid, that the officer of the 
_ Compter was ſubject to the ſheriffs, and ſo 


| there could be no good trial. Sak. 670. 
But may for In an action of ſcandalum magnatum brought 


the ſake of a by lord Shaftsbury for words ſpoken in Lon- 


fair trial. don, and the venue laid there, it was ruled, 
py, reaſon of his lordſhip's great intereſt in 
London, that the venue ſhould be changed, 


with 


> 
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with liberty to lay it in any other county than 
London or Middleſex. Skin. 40. 8 
The plaintiff being a barriſter, may lay a Privilge of a 
tranſitory action in the county of Middleſex, barriſter as ts 
for his attendance is ſuppoſed to be conti- 4 vu” 
= nually in the courts at Veſtminſter. 2 Show. 
176. Mod. 64. Styles 460. EO 
If the defendant be a barriſter, he may 
have the venue changed to Middleſex. Ib. and 
Salk. 668. hs 5 
But the privilege of the defendant takes 
not away the privilege of the plaintiff; for 
if both plaintiff and defendant be barriſters, 
and the plaintiff lays the venue in Middleſex, 
the court will not change it. 2 Show. 176. ; 
The venue being changed on the common \ 
affidavit, it was moved on behalf of the 
plaintiff, that he being a barriſter at law, the 
| venue might be in Middleſex, ſecundum privi- 
| lgium. And though it was alledged that he 
had diſcontinued his practice, and lived in 
the country for many years paſt, yet becauſe 
he had been a practiſer here, it was ordered 
to lie in Addleſex. 2 Show, 2425. | | 
The venue was changed from Middleſex Barrifter and 
upon the common affidavit, that the cauſe of fer in chan 
action (if any) aroſe in Hampſhire, But upon ©: 
ſhewing that the plaintiff was a barriſter and 
maſter in chancery, the rule was afterwards 
| diſcharged. Hil. 2 Geo. 2. Burroughs v. Wil. 
tis, 2 R. Raym. 1556, 2 Stra. 822, 
| Said per cur. that an attorney or officer of O an atter- 
the court where he is defendant, has no pri- 2 2 * 
vilege concerning the venue, (Sed vide Salk. ; 
668. 2 Show. 176. Mod. 64.) but where 
he is plaintiff he has the privilege to lay his 
Es _— action 
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Str. 61, action in Middleſex, and out of the proper 
_ e county 3 and the venue ſhall not be changed 
ap 993008 upon the Common, affidavit by reaſon of his 

privilege. | Vide antea fol. 65. in notis. Ju- 

ſtice Dolben remembered a cafe where the ve. 
nue was altered upon affidavit, though an at- 
torney was plaintiff, becauſe the matter did 
ariſe, and all the witneſſes lived in remote 
parts of the kingdom. Paſch. 2 W. & M. 
B. R. Bijje v. Harcourt, Carib. 126. Show, 
148. 

If an attorney is e and lays the ve- 
nue fin Middleſex, the venue ſhall not be 
changed ; otherwile if in London. Salk, 
668, 

Clerk if afffze. A clerk of afliſe hea an action of aſ- 

ſault and battery for a battery committed in 

Kent, and laid the action in Middleſex ; upon 
the common affidavit the venue was changed; 
but upon motion for the. plaintiff the rule 
was ſet aſide, and the venue brought back 
into Middleſex. Eaſter 5 Anne, Knight ». 
Barnaby, 2 R. Raym. 1233. Salk. 670. 

Judges clerks. Powel j. The privilege extends to judges 

Ee: __ Clerks as well as to ſerjeants at law, barriſters 
_ and axtornies. Salk, 670. 

Where ſuch perſons ſue, or are ſued in 
auler droit as heirs, executors or adminiſtrators, 

they loſe their privilege. 

Aion on the Actions upon the caſe, treſpaſs for goods, 
_—_— heir afſault or impriſonment ariſing in any Eng- 
proper counties, liſo county, are to be laid in their proper\ 
unleſs, &. counties, unleſs they ariſe where the juſtices 

1 of aſſiſe ſeldom come. And becauſe treſpals 
and trover for goods, battery, impriſonment 
2 ſlander, muſt nceds bu notorious in 


what 


exigent. Same rule, 


in the Court of King's Bench. —263 


what county they ariſe, the attorney know- Aer niet a2- 


ingly laying them out of their proper coun- 2 


ties, (unleſs in the caſes before expreſſed, or 
for ſuch other cauſes as ſhall be allowed by 
the judges of the court, and duly appear to 
be true) ſhall be re puniſhed. Micb. 
1664. 
Before plea, upon ck made, the venue Wh may be 
c "_ before 
may be changed upon motion in the ſaid abs 
tranſitory actions, and the defendant to plead 
to the new action as he ſhould have done to 
the other without delay. Same rule. 

The venue may be changed (upon oath) as ; Though defen- 

before, though the defendant come in by —_ 8 
y exigent. 

A motion to change the venue into Cheſter Venue changed 
was granted, becauſe this court can ſend down r @ county 
the record by Mittimus. Trin. 12 Geo. 2 
Godfrey v. Philpot, 2 R. Raym. 1418. See Andr. 198. 

The venue was laid in London, on affidavit hether it 


that the cauſe of action aroſe in Denbighſhire, an be changed 
motion to change the venue into Salop, as the 
next adjacent Engliſh county. Curia: It can- cent Engliſh 
not be done without conſent, (Deniſon j. it county. 


into Wales, or 
the next ad; a- 


was denied to me Mich. 8 Geo, 2, Loyd v. 
Williams, 2 R. Raym, 1418.) Trin. 19 Geo.2. 
Moore v. Fennybouth, Stra. 1258. But, not- 
withſtanding this caſe, Sir John Strange ob- 
tained a rule to ſhew cauſe, why the venue 


| ſhould not be changed from London to Car- 
mariben, which, on affidavit of ſervice, was 


made abſolute, Trin. 21 Geo. 2. Tindale v. 


Gwynne, Stra. 1270, Sed & if he does not 


mean into o the next adjacent Engliſb county. 


M 2 Pleas. 
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 Pheas. 
„ 70 LE As are either general or fpecial; a 
General iſſue general plea is a conciſe direct anſwer to 


| to be delivered the plaintiff*s declaration, muſt be written on 
to the plain 8 © . f 

Jigs attorngy. Paper with a double peny ſtamp, and delivered 

to the plaintiff's attorney; but if his place 

of abode be unknown to you, it may be en- 

tered in the general iſſue book, kept by the 

cälerk of the doggets, for which you pay 44. 

and you pay the plaintiff's attorney 15. for 

the entry. 2885 | 


General iſſues. 


Non eſt fac- And the faid C. D. by R. R. his attorney, 
tum 1% @ bond. comes and defends the force and injury, when, 
Sc. and ſays, that he ought not to be charged 
with the ſaid debt, by. means of the ſaid wri- 
ting obligatory, becauſe, he fays, that the 
ſaid writing obligatory is not his deed; and 

| of this he puts himſelf upon the country. 

Non eſt fa And the ſaid Mary, by A. B. her attor- 
tum teſtatorts. ney. comes and defends the force and injury, 
| ary 5 Ent. when, Cc. and fays, that ſhe ought not to be 
10 Co. 120. b. charged with the ſaid debt by virtue of the 
aid writing, becauſe ſhe ſays, that the ſaid 
writing is not the deed of the faid Sir Fobn 
 Stapley ; and of this ſhe puts herſelf upon the 
WT --. - canary. | — 
Nil debe. And the faid C. D. by A. B. his attorney, 
comes and defends the force and injury, when, 
Sc. and ſays, that he does not owe to the 
ſaid A. B. the aforeſaid 5007. nor any part 
e . „ 


4. 
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thereof *, in manner and form as the ſaid A. B. Litt. $. 483, 
above complains againſt him; and of this he 184, 485. 

s himſelf upon the country. 

And the ſaid Thomas Fiſſenden by —— his Nil debet. is 
attorney, comes and defends the force and _ qui tam, 
injury, when, &c. and ſays, that he does not! Tan E 
| owe to our faid lord the king and the ſaid Sa- 155 
muel, who as well, Sc. the ſaid two hundred 


pounds, nor any part thereof, in manner and 


form as the ſaid Samuel, who as well, Sc. 
above complains againſt him; and of this he 
puts himſelf upon the country. 
And the faid C. D. by E. F. his attorney, Non detinet 
comes and defends the hw and injury, when, 4 4%. 
c. and ſays, that he does not detain from , BY 5 
the ſaid A. B. the ſaid thirty pounds, nor any 83 170, 
thereof, in manner and form as the ſaid 
A. B. above complains againſt him; and of 
this he puts himſelf upon the country. 
And the ſaid Thomas Hall, by Roger Reeve Non infregit 
his attorney, comes and defends the force and conventionem. 
injury, when, Sc. and ſays, that he did not 
break the ſaid covenant in the ſaid declara- 
tion above ſpecified, as the ſaid Jane by her 
ſaid declaration above ſuppoſes againſt him; 
and of this he puts himſelf upon the country. 
And the ſaid C. D. by R. R. his attorney, 22 aſſump- 
comes and defends the force and injury, when, t 
Oc. and ſays, that he did not undertake in 
manner and form as the ſaid A. B. above 
complains againſt him; and of this he puts 
himſelf upon the county. 
And the ſaid Fobn and Mary by V. R. Teſtator non 
their attorney, come and defend the force — 
and injury, when, Sc. and ſay, that the ſaid / 0 wow 


Fepb Wilſon 1 in his lite time did not under- * 


— 


166 


Non cul. i= 
comes and defends the force and injury, when, 


ee 


Non. cul. in 
comes and defends the force and injury, when, 
Sc. and ſays, that he is not guilty thereof; 


 preſpaſs.. 


Son allault. 


Lilly's Ent. 


: 470. 
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take in manner and form as the faid William 
above complains againſt them; and of this 
they pur themſelves upon the country, &c. 


Aud the faid C. D. by T. I. his attorney, 


Sc. and ſays, that he is in nothing guilty 


of the premiſſes above laid to his charge, as 
the ſaid A. B. above complains againſt him; 


and of this he puts himſelf upon the country. 
And the faid C. D. by W, I.. his attorney, 


and of this he puts himſelf upon the coun- 


try. 


And the ſaid Thomas, by T. G. his attor- 


ney, comes and defends the force and injury, 
when, Sc. and as to the coming with force 
and arms, or whatſoever that is againſt the 


peace of our lord the now king, the ſaid 


Thomas ſays, that he is not guilty thereof; 


and of this he puts himſelf upon the country. 


And the ſaid Richard likewiſe, c. And as 


to the reſidue of the treſpaſs above ſuppoſed 


to be done, the ſaid Thomas ſays, that the 
faid Richard ought not to have or maintain 


his ſaid action thereof againſt him, becauſe 
he ſays, that the ſaid Richard, at the faid 


time in which the faid treſpaſs is above ſup- 


oſcd to be done, at Lewes in the county 
aforeſaid, with force and arms, &c. made an 


allault upon the ſaid Thomas, and then and 


there would have beaten, worded and ill 


treated the ſaid Thomas, if he the ſaid Tho- 


mas had not then and there preſently defet 
himſelf againit the ſaid Richard; where 
the laid 7 vom 25 chen and there defended m- 

{elf 
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ſelf againſt the ſaid Richard; and ſo the ſaid 

Thomas ſays, that the miſchief or damage, 
if any then and there happened to the ſaid 
Richard, it was on the proper aſſault of 

the faid Richard, and in the defence of the 

ſaid Thomas ; and this the ſaid Thomas is ready 

to * verify : Wherefore he prays judgment, 

if the ſaid Richard ought to have or maintain 

his ſaid action againſt him. | 
And the faid Richard ſays, that he ought Replication de 
not, by any thing by the faid Thomas above iuris ſua 
in pleading alledged, to be barred from having e 
bis laid action for the reſidue of the ſaid trel- 
paſs againſt the ſaid Thomas; becaule he ſays, 
that the ſaid Thomas, on the day and year 
| aforeſaid in the ſaid declaration mentioned, 

at Lewes aforeſaid in the county aforeſaid, + 

of his own proper injury, without any fuch 

cauſe as by the faid Thomas 1s above in plead- 

ing alledged, made an aſſault upon the ſaid 
Richard, and beat, wounded and ill created 
him the ſaid Richard, in manner and form as 

the ſaid Richard above complains thereof 
againſt the ſaid Thomas; and this he prays 

may be inquired of by the country; and the 
faid Thomas "likewiſe, &c. Therefore, as 
well to try that iſſue, as the faid other iſſue Aoqgrd of 
above joined, between the ſaid parties, let a ven, fac. e 
jury come thereupon before our lord the king _ 
at Weſtminſter, on Thurſday next after three 


* Certify inſtead of werify, held to be to the lame 
purpoſe, and well enough. Compns 5. 

T Where de injuria ſua propria is not good, ſee cm. 

| gatt's caſe, 8 Co. 66. 6. Compns 582. 


M4 weeks 


168 


The Attomey's Pꝛadice 


weeks of the Holy Trinity, and who are in 


no wiſe of kin either to the ſaid Richard, or 
to the ſaid Thomas, to take cognizance upon 

their oaths of the whole truth of the 1g 
miſſes ; becauſe as well the ſaid Thomas, as 
the ſaid Richard, have put themſelves upon 


that jury. The ſame day is given to the par- 


ties aforeſaid, at the ſame place. 


Fon infregit And the ſaid Joh Knap, by Thomas Har. 


conventionem. 


vey his attorney, comes and defends che force 


and injury, when, Cc. and ſays, that he did 


not break the ſaid covenants, nor any one of 


them, in manner and form as the ſaid Wil- 
liam Simpſon above complains thereof againſt 


him; and of this he puts himſelf upon the 


* Plene admi- 
niſtravit by az 
ce Executor, 


country. 


And the ſaid Mary, by Falter Zobber her 
attorney, comes and defends the force and in- 
jury, when, &c. and fays, that the ſaid Sa. 
rah ought not to have or maintain her ſaid 
action thereof againſt her the ſaid Mary, be- 


cauſe ſhe ſays, that the ſaid Mary hath fully 
adminiſtred all and ſingular the goods and 


chattels, which were the goods and chattels 


of the ſaid William Bury at the time of his 


death, in her hands ro be adminiſtred ; and 
that ſhe the ſaid Mary has not, nor at the 


time of exhibiting the bill aforefaid, or at 
any time ſince, had any goods or chattels 
which were the goods and chattels of the ſaid 


——_— 


2 — — — „ 


* Plens adminiftravit generally not good to a Scire 


Fac. upon a judgment againſt the teſtator. R. Raym. 


3 Salt. 296. 4 Med. 296. Séin. 565. 


William | 
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William Bury at the time of his death, in 
her hands to be adminiſtered, whereby the 
aid Sarah might have been ſatisfied of the 
damages aforeſaid, or any part thereof ; and 
this ſhe the ſaid Mary is ready to verify: "Y 
Wherefore ſhe prays judgment, whether the 
ſaid Sarah ought to have or maintain her ac- 
tion aforeſaid thereof againſt her, Sc. 
And the ſaid Sarab lays, that ſhe, by rea- ar. 
ſon of any thing by che aforeſaid Mary above 
by pleading alledged, ought not to be barred 
from having her ſaid action againſt her the 
ſaid Mary, "becauſe ſhe ſays, that the faid 
Mary has, and at the time of exhibiting the 
bill far Ties that is to ſay, on the day 
8 in the pear of the reign 
of our ſovereign lord George the ſecond, now 
king of Great Britain, Sc. at We fminſter i in 
the county aforeſaid, had divers goods and 
chattels, which were the goods and chattels 
of the ſaid William Bury at the time of his 
death, in her hands to be adminiſtered, ſuf- 
ficient to ſatisfy the ſaid damages, whereof 
ſhe the ſaid Sarah might have been fatisfied 
her damages aforeſaid ; and ſhe prays, that 
this may be inquired of by the country; and Aue. 
the ſaid Mary likewiſe, Sc. Therefore let Venire facias 
a jury come thereupon before our lord the“ _ 
king at Ye /tminſter, on next after 
and who are in no wiſe of kin either to the 
ſaid Sarah, or to the ſaid Mary, to take cog- 
nizance, upon their oaths, of the whole truth 
of the premiſſes; becauſs as well the ſaid 
Aar), as the ſaid Sarah, have put themſelves 
upon that jury. The ſame day is given to 
the parties aforeſaid at the ſame place, 
And 


170 
Plene admini- 


ſtravit præter 


171. 
Lilly's Ent. 
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And the ſaid Edward Tanner, by B. H. his 
attorney, comes and defends the force and 
injury, when, Sc. and fays, that the faid 
Richard ought not to have or maintain his 
ſaid action thereof againſt him, becaufe he 


ſays, that he has fully adminiſtred all tge 


goods and chattels which were of the ſaid 
Anthony Tanner at the time of his death in 


his hands to be adminiſtred, except. goods 


and chattels to the value of ſeventeen pounds; 


and that he the ſaid Edward has'no goods or 
chattels which were of the faid Anthony at 


the time of his death in his hands to be ad- 


miniſtred, nor had on the day of exhibiting 


the ſaid bill of the faid Richard, nor at any 
time afterwards, except the ſaid goods and 


chattels to the value of the ſaid ſeventeen 
Pounds; and this he is ready to verify : 


' Wherefore the ſaid Edward prays judgment, 


Repl. praying 
judgment for 

the 17 l. and 
damages. 


Fudgment R 


if the ſaid Richard ought to have or main- 
tain his ſaid action againſt him, except of 


the ſaid ſeventeen pounds, c. 

And the ſaid Richard, as to the ſaid ſeven- 
teen pounds which the ſaid Edward acknow- 
ledges to have in his hands to be adminiſtred, 


_ prays judgment; and that the ſaid ſeventeen | 


pounds, together with his damages by occa- 


ſion of deraining the ſaid ſeventeen pounds, 
may be adjudged to him: Ir is therefore con- 


ſidered, that the ſaid Richard recover againſt 


the ſaid Edward the ſaid ſeventeen pounds of 
the goods and chattels which were of the 


And replicat. 
further * 


ſaid Anthony ; and the faid Edward in mercy, 
DC 


And as to the reſidue of his ſaid damages, 
the ſaid Richard ſays, that at by any thing be- 
| - he 
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fore alledged, he ought not to be barred from 
having his action thereof againft the faid Ed- 
ward; becauſe, as to the ſaid plea of the 
faid Edward above pleaded, the ſaid Richard 
ſays, that on the day of exhibiting the bill of 
the ſaid Richard, to wit, on the ſeventeenth 
day of May in the thirteenth year of the reign 
of our ſaid lord the king, the faid Ed: ard 
had, over and above the faid goods and chat- 
tels to the value of the faid ſeventeen pounds, 
divers goods and chattels, which were of the 
ſaid Anthony at the time of his death, in his 
hands to be adminiſtered, to the vale of the 
reſidue of his ſaid damages, out of which he 
could thereof have ſatisfied the faid Richard, 
to wit, at Southwark aforeſaid in the aforeſaid 
county; and this he prays may be inquired 
of by the country; and the faid Edward ns. 
likewiſe, &c. And becaule it is convenient Unica taxatio. 
that there be one taxation in this behalf of 
the damages, if judgment happens to be given 
for the ſaid Richard for the ſaid reſidue of the 
ſaid damages: Therefore let the taxation of 
damages for not paying the ſaid ſeventeen 
| rr which the faid Edward has acknow- 
edged to have in his hands to be adminiſtred, 
_ ceaſe until the iſſue above joined between 
dhe ſaid parties be tried and determined; and 
for trying the ſaid iſſue, let a jury thereupon 
come before our lord the king at Weſtmin/ter, , 
on next after | and who neither, %. 
Sc. to recognize, Sc. becauſe as well, Se. 
The ſame day is given to the ſaid parties 
there, &c. 
And now at this ah to wit, on 1 Friday Imparlance. 
next yr the f morrow of the Holy Trinity, 
. 


— 
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in this ſame term, to which day the ſaid Jab 


Combes, John Forſter and Charles Wilkinſon, 


| had leave to imparl to the ſaid bill, and then 


Tavo defen- 

dants plead 

non aſſump- 
ſerunt. 


Third defen- 
dant pleads 

double non aſ- 
ſumpſit, 


to anſwer, Ic. before qur lord the king at 
Weſtminſter, came as well the faid Elizabeth 
by her attorney aforeſaid, as the faid Fob 


Combes, Fobn Forſter and Charles Wilkinſon, 
by G. V. their attorney, and the ſaid John 
Combes, John Forſter and Charles Wilkinſon, 


defend the force and injury, when, 6&7c.—— 
And the ſaid John Combes and John Forſter 


ſay, that they did not undertake in manner 
and form as the ſaid Ehzabeth above com- 


plains againſt them; and of this they put 
themſelves upon the country; and the ſaid 


Elizabeth does fo likewiſe, Sc. And the ſaid 
Charles ſays, that the ſaid Elizabeth ought 
not to have or maintain her ſaid action * 


: him, becauſe he ſays, that he did not under- 


take in manner and form as the ſaid Elizaberb 


and bankrupt- 


9. | 
Lilly's Ent. 
106, 


above complains againſt him ; and of this he 
puts himſelf upon the country; and the laid 


Elizabeth does ſo likewiſe. And the ſaid 
Charles, by leave of the court here, and ac- 
cording to the form of the ſtatute in ſuch 
caſe lately made and provided, further ſays, 
that the faid Elizabeth ought not to have her 

ſaid action againſt him the ſaid Charles, be- 


cauſe he ſays, that he the ſaid Charles, after 


the twenty- fourth day of June in the year of 
our Lord one thouſand ſeven hundred and fix, 


to wit, on the ſeventh day of September in 


the firſt year of the reign of our ſovereign. 
lord George, now king of Great Britain, at 


London atorelaid, in the pariſh and ward afore- 


laid, dern a bankrupt within the ſeveral 
ſtatutes 


| 
| 
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ſtatutes made againſt bankrupts ; and the faid 
Carles, according to the form of the ſtatute 
lately made and provided, further pleads and 
ys, that the cauſe of the ſaid action above 
ſpecified in the ſaid declaration, accrued to 
the ſaid William in his life-time, before the 
ſaid time in which he the ſaid Charles fo as 
aforeſaid became a bankrupt; “ and of this 
he puts himſelf upon the country, &c. 15 
= And the faid E/;zabeth, as to the ſaid plea Replication 
of the ſaid Charles laſt pleaded, fays, that con/*ffng the 
W true it is, that the ſaid CHarles became a bank- 94n#ruptcy3 
rupt in manner and form as the faid Charles g, 
by his plea laſt mentioned has alledged ; but 555% ober de- 
| the ſaid Elizabeth further fays, that the ſaid fendazrs, &e. 
Charles, together with the ſaid F6hn Combes ſuper fe af- 
and Jobn Forfter, undertook in manner and ſumpſer, &c. 
form as the ſaid Elizabeub above complains 
againft them; and this ſhe is ready to verify; 
and ſhe prays judgment and her damages by 
occaſion of the premiſſes to be adjudged to 
her, &c. and upon this the faid. Elizabeib 
| prays, that the ſaid Charles may rejoin to her 
laſt replication. Upon this a day is given to 
the ſaid Charles before our lord the king at 
Weſtminſter until Friday next after the octave 
of St. Martin then next enſuing, to rejoin, 
Sc. at which day before our lord the king 
at Weſtminſter the ſaid Elizabeth came by her 
attorney 


1 
. 


* A plea of bankruptcy ought to conclude to the 
country. Mich. 5 Geo. 2. B. R. Burden v. Tomling. 
| Mich. 2 Gee. 2. acc. Britton v. Lafſel. Hil. 4 Geo. 2. 
C. B. Fuller v. Burden. Paſch. 7 Geo. 2. C. B. Poole 
v. Broadfield. Forteſe. Rep. 334. Miles v. Williams. 
Vn. Rep. 249. 10 Mod. 160, 243. Andr. 176. 
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Third defen- attorney aforeſaid; and the ſaid Charles at 
= |. dant makes de that day, although ſolemnly demanded, came 
| _ not, but made default; and ſays nothing elſe 
in bar or precluſion of the faid action of the 
ſaid Elizabeth, by which the ſaid Eligabeib 
remains thereof undefended againſt the ſaid 
Charles as to the laſt plea, Ec. Therefore, 
ee = as well to try the ſaid ſeveral iſſues above 
quam ad in- joined between the ſaid Elizabeth and the 
quirend.” aid 7 Combes, Fohn Forſter and Charles 
Wilkinſon, as to inquire what damages the 
ſaid Elizabeth has ſuſtained by the ſaid Charles 
by occaſion of the premiſſes, it a verdict ſhall 
happen to be given in the ſaid plea for the 
ſaid £/izapeth ; let a Jury come before our 
lord the king at Weſtminſter on Wedneſday next 
after the octave of St. Hilary; and who nei- 
ther, Sc. to recognize, Sc. becauſe as well, 
= Se. The ſame day is given to the parties 
aforeſaid at the ſame place, Ec. 
Judgment for the plaintiff affirmed on a 
wric of error in the Exchequer chamber. 
Mich. 4 Geo. 1, 
Non cul. infra And the ſaid John Ouſman, by Thomas 


” Lally Ev . Hlarvey his attorney, comes and defends the 
4 0 5 * force and injury, when, Sc. and ſays, that 


the ſaid Richard Gibſon ought not to have 
or maintain his ſaid action againſt him, be- 
cauſe he ſays, that the ſaid bill of the faid 
Richard was exhibited on the twenty-third of 
October in the third year of the reign of our 
ſovereign lord George the ſecond, now king 
of Great Britain, Sc. and not before; and 
that he the ſaid John at any time within ſix 
years next before the exhibiting the ſaid 2 
0 
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of the ſaid Richard, was in no wiſe guilty of 
the premiſſes above laid to his charge, as the 
faid Richard above thereof complains againſt 
him; and this the ſaid John is ready to verify: 
Wherefore. he prays judgment, if the ſaid 
Richard ought to have or maintain his faid 
| action againſt him, Sc. 
And the ſaid 7 bomas, by — Pockling- Non dimiſit. 
ton his attorney, comes and defends the force 
and injury, when, Sc. and ſays, that the 
ſaid William ought not to have or maintain 
his ſaid action againſt him the ſaid Thomas, 
becauſe he ſays, that the ſaid William Pent- 
lowe did not demiſe to the ſaid Thomas Wil- 
ſon the ſaid tenements with the appurtenances 
in manner and form as the ſaid William Pent- 
loc above complains againſt him; and of 
this he puts himſelf upon the country. 
And the ſaid William Jones, by John How- Non detinet: 
ard his attorney, comes and defends the force 
and injury, when, Cc. and ſays, that he does 
not detain from the ſaid ohn Roberts the ſaid 
goods and chattels in the ſaid declaration ſpe- 
cified, or any part of them, in manner and 
form as the faid John Roberts above com- 
plains againſt him; and of this he puts him- 
ſelf upon the country, 


And the faid — the younger, Comperuit ad '2 


by K. R. his attorney comes and defends diem 70 a 
the force and injury, when, Sc. and prays al. _ 
oyer of the ſaid writing obligatory ; and it is? *. 

499. 
toad to him, Cc. he "alſo prays oyer of the Oyer. 
condition of the ſaid writing; ; and it is read 

| to him in theſe words, to wit, The condition 

| of this obligation is ſuch, to wit, Sc. Which 


being read and heard, the faid Robert Tebbut 
| the 


176 


Ribbication 
nul tie! record. 
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the younger ſays, that they the ſaid E | 
and John ought not to have or maintain their 


ſaid action againſt him, becauſe he ſays, that 


after the making the ſaid writing obligatory, 


and before the day of exhibiting che ſaid bill 
of the ſaid Emery and Jobn, to wit, on Mon- 


day next after three weeks of St. Michael. 
next enſuing the date of the ſaid writing 
obligatory in the ſaid condition above men- 


tioned, he the ſaid Robert Tebbut the younger, 


in the faid condition above_named, appeared 
before our lord the king at Weſtminſter, to 
anſwer the faid Emery and Jobn of the ſaid 
plea of treſpaſs, and alſo to the bill of the 


ſaid Emery and Fohn againſt the ſaid Robert 


Tebbut the younger, for eight hundred pounds 
upon promiſe, according to the form and ef- 
fect of the ſaid condition; and this he is ready 


to verify by the record of that appearance re- 
maining in the court of our ſaid lord the 
king, before the king himſelf: Wherefore 


he prays judgment, if the ſaid Emery and 
Jobn ought to have or maintain their ſaid ac- 


tion againſt him, Oc. 
And the faid Emery and John ſay, that 


they, by any thing by the ſaid Robert Tebbut 


the younger above by pleading alledged, ought 
not to be barred from having their ſaid action 
againſt him, becauſe they ſay, that there is 


not any ſuch record of the ſaid appearance of 


the faid Robert Tebbut the younger, before 
our faid lord the king in the faid court of our 
{11d lord the king, before the king himſelf 
at Weſtminſter, on the faid Monday next after 
three weeks of St. Michael, according to the 


form and effect of the ſaid condition, as = 
Ama 
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ſaid Robert Tebbut the younger hath above by 
pleading alledged ; and this they are ready 
do verify: Wherefore they pray judgment 

and their ſaid debt, together with their ſaid 

damages by occaſion of the detaining that 

debt, to be adjudged to them, &c, 

And the faid Robert Tebbut the younger Nejein de, ha: 
ſays, that there is ſuch a record of the ſaid betur tale re- 
appearance of the faid Robert Tebbut the cord. 

younger, in the ſaid court of our faid lord the 

W king, before the king himſelf, at Meſtminſter 
8 aforeſaid, on Monday next after three weeks 

of St. Michael next enſuing the date of the 

ſaid writing obligatory, remaining in the ſaid 

court of our ſaid lord the king, before the 
king himſelf, at Veſtminſter aforeſaid, as he 
the ſaid Robert Tebbut the younger has by 
pleading alledged; and this he is ready to 

| verify by that record, Sc. Therefore the Day given 10 

8 ſaid Robert Tebbut the younger is commanded bring in the 

to have the ſaid record here on Thur/day next 7474: 
after at his peril, Sc. The fame. 
day is given to the ſaid Emery and Fobn there, 

Sc. At which day, before our lord the Def. deſecit 
king at Y/etminſter, the ſaid parties came by de recordo. 

their attornies aforeſaid; and the ſaid Robert 

has not here in court the record of the ſaid 
appearance by him in form aforeſaid above 
alledged, but made default therein: It is Fudement 

therefore conſidered, that the ſaid Emery and tbereon. 

John recover againſt the ſaid Robert their 

laid debt, and alſo ſixty-three ſhillings for 
| their damages which they have ſuſtained as 

well by occaſion of the detaining that debt, as 

for their coſts and charges by them about 

„ their 
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their ſuit in this behalf expended, by the 
court of our ſaid lord the king now here ad- 


Judged to the ſaid Emery and Jobn by their 
aſſent; and the ſaid Robert in mercy, Ec 


Infra ztatem And the ſaid James Silverloc, by L. R. "his 


to aſſumpſit atrorney, comes and defends the force and 


far tazlors injury, when, Sc. and fays, that the faid 


17 Ent. Jobn Thom ſon ought not to have or main- 


: Hig tain his faid action againſt him, becauſe he 
Andr. 277. ſays, that he the ſaid James Silverlock, at the 
| time of making the ſeveral promiſes and un- 
dertakings in the ſaid declaration above men- 

tioned, was within the age of one and twenty 

years; and this he is ready to verify: Where- 

fore he prays judgment, if the ſaid John 


Thomſon ought to have or maintain his faid 


| action againtt bim, Cc. 
Replication And "the ſaid John Thomſon Gow that he, 
Hat they were by any thing by the ſaid James Silverloct 
ler necclaries. above by pleading alledged, ought not to be 
barred from having his ſaid action againſt the 
ſaid James, becaule he ſays, that che ſaid 
thirty pounds expended and laid out by the 
ſaid John for the ſaid James, and the faid 
tay lors work done and performed by the ſaid 
John, together with the materials and necel- 
ſary things uſed in and about that work, and 
| by the ſaid John tor the faid James in form 
— aforeſaid ſound and provided, were expended 
and laid our, done and performed, found and 
provided by the 1aid Jobn A London afore- 
ſaid, in the pariſh and ward aforeſaid for the 
neceſſary apparel and cloathing of the fail 
Fames, his degree requiring, the ſame ; and 
this he 18 ready to verify : Wherefore hc 


prays 


* 
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praysjudgment, and his ſaid damages by oc- 
caſion of the premiſſes, to be adjudged to 


oj EN „ 
Edward Northey, 


And the faid James ſays, that the ſaid Rejoinder not 
thirty pounds by the faid John laid out and for necefaries, = 
expended, and the ſaid taylor's work by the 
ſaid John done and performed, together with 
the materials and neceſſary things uſed in and 
about that work, and by the ſaid Jobs for the 
ſaid James in form aforeſaid found and pro- 
vided, were not for the neceſſary apparel 
and cloathing of the ſaid James, in manner 
and form as the ſaid John has above by re- 

_ plying alledged; and of this he puts himſelf 
ypon the country. 5 
5 F. Pemberton. 


If four terms be elapſed after the decla- 7:rm's notice 

ration is delivered, the defendant ſhall have 72 lead after 

a whole term's notice to plead before judg - „ 

; ; elapſed. 

ment can be entered againſt him, unleſs che 

cauſe has been ſtayed by injunction or privi- 

Woe. -- - 

If the plaintiff amends his declaration, the Two days f 

defendant ſhall have two days, excluſive of ver amend- 
the day of amendment, to alter his firſt plea, et, 4e aller 


or plead any other. | ee = 
A defendant having pleaded to iſſue, and jpy,, 4, n. 
re- the plaintiff neglecting to enter the iſſue the Jane may wa- 
he fame term the iflue is joined, the defendant ry his plea. 
110 within the firſt five days of next term may 
na alter his plea or demurrer, and plead another 


he plea if he pleaſes, 
1 The 


= * 
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1 Leave to auith- The defendant pleaded the general iſſue, 
1 draw the ge. but forgot to give notice at the fame time of 
=. 2 Yu %a ſet off, And upon motion in time, the 

ps 2 with court gave leave to withdraw the plea, in 
notice of a ſeit order to deliver the ſame plea again with a 
of. © proper notice to ſer off. And faid it had 
3 been done ſo before. Paſ. 20 Geo. 2. B. R. 
Blactbourn v. Matibias, 2 Str. 1267. 
Infant defen- If an infant be ſued, he can't regularly 
dani muſt be plead by guardian until admitted fo to do by 
re ſome judge of the court, and ſuch admittance 
| 4 <4 net made a rule of court. But if he ſhould, it 
- is only a miſdemeanor in the attorney, but 
„nit error, En Fg 
Paying money When the diſpute betwixt the plaintiff and 
into court. defendant is only how much is due to the 
plaintiff, and not whether any thing at all is 
due to him, the defendant before he pleads 
muſt move the court to pay into court what 
s really due to the plaintiff; and upon ſuch 
motion the court will order, that the defen- 
The rut. dant ſhall have leave to bring into court the 
ſum the defendant moves to pay in; and 
thereupon, unleſs the plaintiff ſhall accept 
thereof, with coſts to be taxed by the ma- 
ſter, in full diſcharge of the ſuit, the ſum 
| brought in ſhall be ſtruck out of che decla- 
—_ | ration, and paid out of court to the plaintiff 
} or his attorney; and upon the trial of the iſ- 
ſue, the plaintiff ſhall not be permitted to 
1 To whom tbe give evidence for the ſaid ſum ſo paid in. Af 
1 11 2s to be ter having drawn up the rule, you pay the 
4 Parte money to the ſigner of the writs, who acts 
as clerk or agent to the ſecondary herein, the 
ſecondary being by rule of court made Paſ. 
Ze wi  quinto 
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quinto A 7. the officer appointed for that 

os... | 
5 Acer the defendant has paid in the money, Meß plead the 
he muſt ſerve the plaintiff's attorney with general ſue. 
the rule, and give him the general iſſue. And 23, ,n:.s and 
if the plaintiff accepts the money in full dif- conſequence of 
charge of the ſuit, he ſhall have his coſts to paying money 
the time the money is paid in. But if he will““ c. 
not accept it in full diſcharge, he may take 
the money out of court in part of his de- 


mand, and go on with the action. But if on 


the trial he does not obtain a verdict for a 
greater ſum than was paid into court, he will 
be nonſuited, and muſt pay coſts to the de- 
fendant. Vide Salk. 583, 596, 597. 8 

No ſum, how ſmall ſoever, to be paid Money not ts 
Into court OO leave to be obtained on 6. Hans _ 
motion, | 5 3 

The court gave leave to withdraw the ge- 2 * 
neral iſſue, in order to bring money into „ 
court and replead it; within the reaſon of l ue, in or- 
Blackbourn v. Matthias (2 Str. 1267.) not der to bring 
delaying the plaintiff” Trin. 21 G. 2. B. R. ene) inc, 
Tarlion v. Wragg, 2 Str. 1271. e, _ 28 
Ing any action of debt, covenant, or other ; 

action on any policy er aſſurance money 
may be brought into court. Stat. 19 Geo. 2. 
W „ „ 

The defendant is not bound to plead to a 7f /ait by ori- 
declaration by original, *till oyer and a copy 8244, ned 
of the original is given him, if he demands ” ? eg 
it. But I have been refuſed it in the Common YL; . 
Pleas, where I have heard a defendant has re- 
ceived ſome relief upon propoſing a bill of 


exceptions. 3 
. | N 3 Where 
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Va judgment Where any perſon ſhall plead a judgment 
r ry or matter of record in the ſame court, the 
roll ts be given Party ſo pleading the ſame ſhall upon demand 
if demanded. give the attorney for the plaintiff a note in 
writing of the term, and number-roll where. 
on ſuch judgment or matter of record is en- 
tered and filed; and in default thereof ſuch 


plea 1 15 not to be received. 


. 


And yer of It the plaintiff in his declaration makes a 
| Arad th pro Profert in curia of any deed or other writing, 
EA 8 


letters of adminiſtration, or the like, the de- 
fendant may pray oyer thereof, and muſt have 
a copy delivered him, paying for the fame at- 
Time to plead ter the rate of four-pence per ſheet, beſides 
after. ſtamp- duty, and ſhall have ſuch time after to 
Str. 705. plead as he had when he demanded oyer. 

On pleadi @ Plea in abatement, another action depend- 
record in IP. ing in this court, counſel craved oyer of the 


ame court, 
* defendant record, and moved, that unleſs the defendant 


- muſt give oyer gave oyer the next day, the plaintiff might 
"of aemanaea. ſign judgment. 


Hel, ch. j. Where a record of the ſame 
court is pleaded in abatement, and the plain- 
tiff demands oyer of that record, and *tis not 
given him in convenient time, the plea ought 

not to be received, but the plaintiff may ſign 
his judgment on rule. Judic. pro ©. nil. 
Oper the next day. Carib. 453: 

Plea in abatement, another action depend- 
ing for the ſame matter in this court. 

On replicatien Replication, Quod non babetur aliquot 
of nul tiel re- fale recordum, & 7 petit quod recordum illua, 


cord 19 orca- 
. Sc. inſpiciatur, without giving the defend 


Jcinder. ant liberty to 7 Join, 2 Qzod habetur tale re- 


aum. 
| Demurrer. 


olf court, to plead by a time therein limite 


in the Court of King 8 ; Bench. 183 


Demurrer. 
Judic. pro. ©. being a record of the "= 
court, the plaintiff might pray that 1t might 


| be inſpected by the court, as in Dyer 227, 
228. which was the plaintiff's precedent in 


this caſe. - 
Per cur*: Upon this plea the plaintiff l 


have prayed oyer of the record, and Jar want 
of oyer ſigned judgment, which is the quickeſt 


method of proceeding, Carth. 317. But final 
judgment ought not to be ſigned, but only 
quod reſpondeat ulterius, tor failure of record is 


not peremptory, per 2 ch. J. K. Raym. 
6 8.8. 


If a defendant is bound by a rule or order Men 2 
d dant muſt 

b 4 lead bi frigh ? plead without 
it 18 incum ent on him to P Cd y uch ti Me a demand of a 


although the plaintiff does not enter any rule plea. ; 
do plead, or call for a plea. 


Upon giving any general iſſue, or general Copy of gene- 
demurrer to any declaration, (before any ſpe- * ii 4 dee 
cial demurrer or ſpecial plea pleaded) the Pe” 0 

n wered, and 
plaintiff's attorney ſhall deliver to the defen- id fer ar 
dant's attorney a copy of ſuch iſſue, or of four pence per 


the demurrer-book; and the defendant's at-Hect. 


torney ſhall p. ay for- che ſame, beſides the 


duty, after the rate of four-pence per ſheer, 


computing 72 words to every ſheer. And it 4 
the defendant's attorney ſhall not pay for ſuchꝰ e. 
copy of any general iſſue or demurrer, and 


for the ſtamps, upon the tender of the ſame 


the plaintiff's attorney may ſign his judg- 
ment as if no plea or demurrer had been 
given or r pleaded. Trin, 12 W. 3. vide Salk. 4 


pt. 11, 
N 40 Special 
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Special pleas, Special pleas, which ſet forth the matter 
k pulwKwẽeaded at large, muſt be ſigned by counſel, 
and are of two ſorts, in abatement and bar, 
9 A pla in a- A plea in abatement, often merely dila. 
dil. batement. tory, is not a plea to the action, but to the 
fl. - bill or writ (if by original.) _ 
bl n bar. A plea in bar is to the action, and deſtroys 
= „ © 
=. Cauſes of a- Pleas in abatement are for many cauſes; as 
ax balement. for that the plaintiff is an alien enemy, is 
outlawed or excommunicated, privilege in the 
defendant as being an attorney of the Con- 
mon Pleas, or the like, variance between the 
original and declaration, for that the teſtator 
made two executors, and but one is named 
| > | | in the bill; for miſnomer, cum mullis aliis. 
= That the d- And the ſaid Robert Parry, by Robert 
Pe dan is ad. Richardſon his attorney, comes and defends 
= _ minifirator, the force and injury, Sc. and prays judg- 


= no; erte ment of the ＋ bill aforeſaid, becauſe he ſays, 


that 


8 5 * b ** 


—— 2 + * WES "—- - * . o — a — 


* An adminiſtrator may plead a recovery againſt him 
as executor, and that he hath not aſſets tra. Cro. 
Eliz. 646. So in debt againſt two executors they may 
plead a judgment againſt one of them as adminiſtrator ; 
for though he might have abated the writ, yet being 
for a juſt debt he was not bound fo to do. 1 Lev. 261. 
1 Sid. 404. Vide Cro. Elix. 471. 1 Sid. 334. Comb. 
EEE; | | p | 
If an action is brought againſt one as executor, he 
may plead in abatement that he is adminiſtrator, &c. 
but he cannot plead it in bar. Salt. 296. Styles 385. 
Comb. 220, 221. . 

7. Caſe ſur aſſumpfit againſt an executor. Plea petit 
judicium fi ipſe ad biliam prædictam reſpon dere debeat, 
guia dicit, that adminiſtration was granted to him; in 
1 N e Which 
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in the Court of King's Bench. 18 5 
that the ſaid William Hunt, upon the tenth Lilly's Ent. g. 
day of November in the year of. our Lord Andr. 328, 

1729. at Weſtminſter aforeſaid, died inteſtate; * Str. 0. 

after whoſe death, adminiſtration of all and 


e ſingular the goods and chattels, rights and 
credits, which were the ſaid William Hunt's 
$ at the time of his death, by William, by Di- 
vine Providence, archbiſhop of Canterbury, 
0 primate of all England, and metropolitan, on : 
D the 22d day of January in the year of our 
e lord 1729. at Weſtminſter aforeſaid, in due 
- form of law was committed to the ſaid Ro- 
e bert; in which caſe the ſaid Francis ought 
r to have named the ſaid Robert, in his ſaid 
] bill, adminiſtrator of the goods and charrels, 


rights and credits,, which were the ſaid Mil- 

liam's at the time of his death, who died in- 

teſtate, and not executor of the laſt will and 

teſtament of the ſaid Villiam; and this he is 
ready to verify: Wherefore he prays judg- 

| ES: 


which caſe he ought to be ſued as adminiſtrator, and 
not as executor ; and concludes tit judicium fi ipſe ad 
billam prædictam reſponders compell; debeat, c. iſt 
Objection. The defendant has not traverſed that he did 
not adminiſter as executor before the letters of admini- 
firation granted. Curia: That would be to traverſe 
what is not alledged in the declaration, which is againſt 
a rule of Law. 2d Objection. The concluſion of the 
Plea is not in abatement. Curia This is a proper con- 
cluſion to the juriſdiction, which is ſometimes & curia 
cognoſcere welit, but it cannot be good in abatement; 
and therefore judgment to anſwer over. 1 R. Raym. 
63, 64. Salk. 297, 298. Cartb. 363. 5 Med. 136, 
145. 3 Danv. Ar. 414. p. 23. | f 


. y ĩͤ 6 


186 


The Attozney's Pꝛactice 


ment of the + bill aforeſaid, and that the 


ſaid F bill. may be quaſhed; with this, that 


the ſaid Robert will. verify, that he did not 


adminiſter any goods or chattels, rights or 


credits of the ſaid William, before the ſaid ad- 


miniſtration committed to him as aforeſaid. 


| That defendant 


75 executriæx, 
and no admi- 
7 itratrix. 


And the ſaid Elizabetb, by Arthur Stone 
her attorney, comes and defends the force 
and injury, Sc. and faith, that the aforeſaid 
Thomas Maſon, in his life-time, to wit, on 


the twenty-ninth day of November in the 


year of our Lord one thouſand ſeven hundred 


and twenty-nine, at the pariſh aforeſaid in the 


county aforeſaid, made his laſt will and teſta- 
ment, and thereby conſtituted-and appointed 


the ſaid Elizabeth ſole executrix of the ſaid 


teſtament ; and afterwards the ſaid Thomas 
Maſon died there, after whoſe death the ſaid 
Elizabeeh, at the pariſh aforeſaid, took upon 


her the burthen and execution of the ſaid 
teſtament, and proved the ſame in due form 


of 


| + See the laſt note. Nerthey: Petit  judicium de nar- 


ratione is always in bar in this court; in abatement it is 


petit judicium de Billa, et quod billa cafſetur, and judgment 


quod billa caſſetur cannot be given when it is not prayed. 
Holt ch. j. That is true in demurrers, but not in pleas, 


| becauſe there it is action non; for a man may plead in 


abatement of the declaration. Trin. 13 W. 3 B. R. 
Medina v. Stoughton, 1 R. Raym. £03..-. 
A plea which begins with a petit judicium de narra- 


 tione, and concludes quod narratio caſſetur, is a plea in 


bar in this court, and has been ſo often adjudged. Hi. 


13 Geo. 1. B. R. Watts et Ux v. Goodman, 2 R. Raym. 
1460. Vide 2 R. Raym. 1205. 

Pleas in abatement, being found againſt him that 
plead them, are peremptory againſt him, 1 Sid. 252. 
1 Lev. on: | 
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of law, without this, * that the ſaid Thomas 
Maſon died inteſtate, as is above ſuppoſed by 

the ſaid bill; and this ſhe is ready to verify: 
Wherefore becauſe the ſaid Elizabeth, in the 
{aid bill, is not named executrix of the teſta- 
ment of the ſaid Thomas Maſon, the ſaid 
Elizabeth prays judgment of the faid bill, 
and that the ſaid bill may be quaſhed. 

No dilatory plea ſhall be received, unleſs No dilatory 
the party offering ſuch plea does by affidavit Pe wvirhout 
prove the truth thereof, or ſhew ſome pro- . * of 
bable matter to the court, to induce them to 8 63 * 

believe that the fact of ſuch dilatory plea is R. Raym. 
true. Stat. 4 & 5 Annæ, c. 16. § 11, 1409. 

Robert Parry of the Strand in the county 2 Str. 738, 

of Middleſex, perfumer, defendant in this 151. 
cauſe, maketh oath, and ſaith, that William 4fdavit of 
Hunt, mentioned in the plaintiff's declaration % 7745 of 4 
in this cauſe, died inteſtate, as this deponent e _ 
verily believes; and this deponent fays, ge 
never heard or knew that the ſaid Wil- 
lam made any will, or appointed any execu- 
tor, and that on the 22d day of January in 
the year of our Lord one thouſand feven hun- 
dred and twenty-nine, adminiſtration of all 
and ſingular the goods, rights and credits, 
which were the ſaid William Huul's at the time 
of his death, was duly granted to this depo- 
nent by VCilliam, by Divine Providence, arch- 
biſhop of Canterbury, primate of all England, 


Sw 


& 3 td yu yn. W 
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*/, ch. j. If one ſued as adminiſtrator of J. F. 


N pleads that he is executor, he muſt go on and traverſe 
. ' ab/gue hoc, that the ſaid F. S. died inteſtate; and the 
. reaſon is, becauſe unleſs there was à dying inteſtate, no 

action can be brought againſt one as adminiſtrator, and 
t to ſay he was made exccutor is by implication only an 


anſwer to the dying inteſtate. Salt. 297, 298. 
and 


Miſnomer 


pleaded in 
abatement, 


Salk. 712, 
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and metropolitan. And this deponent faith, 


that he did not adminiſter any of the goods, 


chattels, rights or credits, which were of the 


ſaid William Hunt's, at the time of his death, 


before the granting the ſaid adminiſtration to 
this deponent as aforeſaid. And this depo- 


nent further ſaith, that the ſubſtance and mat- 


ter of fact contained in the plea hereunto an- 


nexed, are true. 
And lady Honoria Gerard, againſt whom 


the ſaid Thomas hath exhibited his bill by the 


name of lady Elizabeth Gerard, otherwiſe Gar- 
ret, comes in her proper perſon, and defends 
the force and i injury, &c. and prays judgment 


of the ſaid bill, becauſe ſhe ſays, that ſhe was 


Traverſe. 
Salk. 6, 


Miſnomer 7// 
pieaded. 


Aung by 
; „ e 


baptized by the name of Honoria, to wit, at 


the pariſh of St. Clement Danes aforeſaid, and 


from her baptiſm hitherto has been always 
known and named by that name, without 


this, that ſhe the ſaid Honoria now is, or ever 


was, known or named by the name of Eliga- 


beth, as by the ſaid bill is above ſuppoſed ; 
and this ſhe is ready to verify : Wherefore ſhe 


prays judgment of the ſaid bill, and that the 
faid bill may be quaſhed, &c. 
Et præd Johannes Germyn wenit & defendit, 


Sc. & dicit, that his name is Germy. De- 
murrer. £7 judic. pro quer. The defendant 


ſhould have pleaded it thus: 

Et pred? Johannes Germy qui per nomen Jo- 
hannis Germyn ſuperius implacitatur venit & 
dicit, &c. Carth. 207. 

And the ſaid Anne, who is within the age 


of twenty-one years, by R. C. her guardian, 


by the court of our faid lord the king now 


N here Rang e comes and defends 


the 


WP WW 282Vw» 


thing; and therefore the entry in ſuch caſe is 


fancy in an afſump/it is good; and yet theſe 


\ 
\ 
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the force and injury, Sc. and prays judgment 

of the ſaid bill, becauſe, ſhe ſays, that ſhe 

the faid Anne was, on the day of exhibiting 

the ſaid bill, and is now, within the age of 
twenty-one years, to wit, of the age of nine- 

teen years, and not more, to wit, at London 
aforeſaid, in the pariſh and ward aforeſaid 


| and that the ſaid Richard proſecuted his faid 


bill againſt her the ſaid Anne, neither by her 
next friend, nor by her guardian; and this 
ſhe is ready to verify : Therefore ſhe prays 
judgment of the ſaid bill, and that the ſaid 


bill may be quaſhed, Sc. 


You may plead in abatement of a declara- ben the de. 


. - 5 bs | | endant muſt 
tion where it is by original, for the pleas there I lh 


are different; but if the action is by bill, you en f te 
cannot plead in abatement of the declaration, declaration, 
but only of the bill, for they are the ſame and when of 
* . the bill. 

per judic. de billa, 5 Mod. 144. Fitz-G. 256. 


The pleading a releaſe, coverture or in- Matters that 
need not be 


x 0 leaded, but 
things may be given In * evidence upon non = 35 ab 


Aſumpfit; 


— — —_ * oo —_— — in 


Wherever the defendant may avoid the action of the 
plaintiff for matter of law, he may there plead ſpecially, 
notwithſtanding the ſame matter might be given in evi- 


| dence upon the general iſſne, and ſhall not be obliged to 


plead the general iſſue, and leave the matter of law to a 


jury. In debt on a bond the defendant may plead co- 


verture, though it may be given in evidence on non eff 
fadtum. Trin. 8 W. 3. Huſſey and Jacob, Comyns 4. 
Vide Cro. Eliz. 871, goo. 1 Vent. 2. 2 Vent. 295. 

 Aſumpfit for money lent and money laid out; in- 


fancy may be given in evidence: the promiſe of an in- 


fant is abſolutely void, but a bond takes effect, and con- 


ſequently is a more deliberate act, and therefore only 


voidable. 


190 


in evidence on 
the general iſ- 


4 


When pleas i. in 
abatement to 
Be pleaded. 
Mod. 14. 
Str. 523, 
32 

2 Str. 1192. 
Caſes Temp. 
Holt. 5 24. 
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afſump/it 3 D. may not be willing to put ſuch 
matters of law to the judgment of a jury, or 
perhaps may defiga to fave the coſts of a 
ſpecial verdict. Trin. 7 WAV. 3. B. R. Hale 
v. Jacobs, Cartb. 356. 

Every plea to the juriſdiction of the court, 
or in abatement, ought to be pleaded before 


the rule for pleading is out, and cannot be 


pleaded after an imparlance, unleſs the decla- 
ration is delivered ſo late in the term, that 


the defendant is not bound to plead to it that 


term, or is delivered after term; in both 
which caſcs the defendant may, within the 
firſt tour days incluſive of the next term, 


- plead any plea in abatement, or to the jurif- 


Tender to be | 
pleaded in like 7 


manner. 


diction of the court, as of the precedent 
term. But if ſuch plea be not delivered, or 
' brought i into the office before the expiration of 
the ſaid tour days, (whether a rule to plead 
be given or not) ſuch plea is not to be re- 
ceived; and Sunday, and any day, on which 
the court doth not fit, is to be accounted as 
one of the four days, unleſs it happens to be 
the laſt. 

Every plea of tender, or other plea, where- 
in the defendant alledges he was always ready 
to do any particular act, muſt be pleaded in 
like manner as Pens in abatement. Carth. 
413. Salk, 622, 1 R. Raym. 254. Forteſc. 


1 


voidable. Darby v. Boucher, Salk. 279. 2 Lev. 144: 


Salk. 386, 387. 5 Mod. 368. 1 Will. 559. 
The defendant being married at the time of the 
debt contracted, may give the marriage in evidence on 


non . it. 


370. 
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376. Comb. 443. Holt, 556. Caſes B. R. 
152. 3 Salk. 343 *. : 
Where a tender is pleaded, the money On plea of 
muſt be brought into court, and the receipt — _ 
of the officer to whom paid wrote on the plea 3 4 
before it is filed. [The plaintiff cannot pro-; 
ceed for damages after he has accepted the 
money brought into court. 2 R. Raym. 
7741 3 3 = 
3 plea of antient demeſne, being a plea p of antient 
to the juriſdiction of the court, is not a plea dm,. 
in abatement within the meaning of the act 
for amendment of the law ||. | 
Ws 2. - defendant doth plead an outlawry Outlaaury not 
in diſability of the plaintiff, and it, being e be pleaded a 
reverſed, he ſhall not plead another in diſ- Ac bine. 
ability F. . : 
If the, defendant has pleaded a dilatory or I ca/+ of a 
frivolous plea, the court upon motion will CO _ 
order, that he ſhall ſtand by his plea, or plead OT 
ſome other peremptorily on the morrow, ndant to 
which ſhall not afterwards be waived 3 but fand by '*, or 
towards the end of the term (becauſe other- S peromp- 


a ; 1 | . _torily on the 
wiſe there might nor be ſufficient time to give — 


9 —— 3 | inſtantly. 


* See 1 Sfr. 638. A ſpecial memorandum ordered, 

Where by a general memorandum the defendant was 
ouſted of his plea of tender. * 

I And needs no affidavit to verify it. Mich. 13 Geo. 1. 

Good!itle and Ropers, 1 Barnard. B. R. 7. | 

I Plea of ten outlawries on meſne proceſs in diſabi- 

lity. Demurrer. Fudic. quod reſpondeat ulterius. The 

plea is ill for duplicity, for the plaintiff was diſabled 

as Well by one outlawry as by all the other nine, to 

Which ſeveral anſwers are required. T7rin. 3 Fac. 2. 
B. R. Trevilian v. Seccomb, Carth. 3. | 


notice 


Inu. demurrers. 


the flatute. 


— 
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notice of trial) the court requires the defen. 


dant, if he will not abide by his plea, to 


Plead another inſtantly, But this the 4 


will not do till the time allowed by the 
mon rule to plead is expired. 
Same vir? a. The rule is the ſame with regard to trivo- 
„ i rroe lous demurrers. 
As pleas in abatement conclude to the bill, 
"Yeclaracion or writ, and pray that the ſame 


Plias in bar. may be quaſhed, pleas in bar conclude to the 


action, and pray judgment whether the plain- 

tiff ought to have or maintain his action 
thereupon againſt the defendant. 

A releaſe, an acquittance, accept an 3g of 

another thing, ſtatute of limitations, and 

mamaany «ther matters, are pleadable in bar. 

Pha of pay, And the ſaid Nicholas comes by Aribur 

ment to a bond Stone his ittorney, and defends the force and 

wy cas ths injury, when, Sc. and craves oyer of the 


in theſe words; that is to ſay, Know all men, 
Sc. And he likewiſe craves oyer of the 


condition of the ſaid writing obligatory, 


which is read to him in theſe words; that is 


to ſay, The condition of this obligation, Sc. 
which being read and heard, the ſaid Nicholas 
ſaith, that the ſaid William and Elizabeth 


ought not to have or maintain their ſaid ac- 
tion thereof againſt him the ſaid Nicholas, 
becaufe he faith, that afrer the making of 
the ſaid writing obligatory, and after the 
laid firſt day of September, mentioned in 


the ſaid condition, and before the day of 
exhibiting of the bill of them the faid | 
William and Elizabeth, that is to ſay, on the 


18th day of TE in the year of our lord 


ſaid writing obligatory, and ir is read to him 


1735» 


£« ww 6 «A 
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1735, at London aforeſaid, that is to ſay, in 
the faid pariſh of St. Mary le Bow in the ſaid 
ward of Cheap, he the ſaid Nicholas paid to 
the ſaid William and Mary as adminiſtratrix, 
as aforeſaid, the ſaid ſum of 13157. 115. 6d. 
contained in the ſaid condition, according to 
the form of the ſtatute in ſuch caſe made and 
provided, together with all intereſt then due 
| thereon 3 and this he is ready to verify: 
Wherefore he prays judgment whether the 
8 faid William and Elizabeth ought to have or 

maintain their ſaid action thereof againſt him 

the ſaid Nicholas, &c. 8 
And the ſaid William and Elizabeth ſay, Replication. 
| that they, for any thing above alledged by : 
| the ſaid Nicholas in his ſaid plea, ought not 
to be precluded from having their ſaid action 
W acainſt him the ſaid Nicholas, becauſe they 

| ſay that the ſaid Nicholas hath not paid to 
them the ſaid William and Elizabeth the ſaid 

ſum of 13157. 115. 64d, with all intereſt 
thereon due, in ſuch manner and form as the 
| faid Nicholas hath above alledged in his ſaid 
| plea; and this they pray may be inquired 
of by the country; and the ſaid Nicholas 
doth fo likewiſe. Therefore, Sc. Mis. 

And the ſaid R. by Martin Lantrow his * Non af- 
attorney, comes and defends the force and 2 infra 
injury, when, Sc. and faith, that the ſaid Stat. 21 jac. 
7. ought not to have or maintain his ſaid ac- 1. c. 16. 

tion 


* 4A 


8 


| 5 Of pleading the ſtatute of limitations in trover, 
vide Sayn v. Stephens, Cro. Car. 245, 333 and 262. 
I Jones 252, 3 Mod. 111. Mountague v. Sandwich, 
Fare. 99. | IE 
| | o — 
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it infra ſex 
_ force and injury, when, Sc. and fays, that 
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tion theteof againſt him, becauſe he ſays, 
that he the ſaid R. did not, at any time 
within ſix years next before the day of the 
exhibiting of the bill of the ſaid T. under- 
take in manner and form as the ſaid T. above 
_ complains againſt him; and this he is ready 
to verify : Wherefore he prays judgment, 
whether the ſaid 7. ought to have or main- 
tain his faid action thereof againſt him. 


thing by the ſaid R. above by N i 
ledged, ought not to be barred from having 
his ſaid action againſt him, becaufe he ſays, 
that the ſaid R. did at ſome time within fix 
years next before the day of exhibiting the 
bill of the ſaid T. undertake in manner and 
form as the ſaid 7. above complains againſt 
him ; and this he pops may be inquired of by 
the country. 
Non aſſumpſit And the ſaid Robert Perry, by Robert Ri- 
reward chardſon his attorney, comes and defends the 


| ÞB Replication. And the ſaid 7. fays, that he, by an 
| 


he did not undertake in manner and form 
as the ſaid Sarab Hheeler above complains 
againſt him; and of this he puts himſelf upon 
the country: And the faid Robert, by leave 
of this court, according to the form of the 
ftatute in that caſe lately made and provided, 
5 ene that the ſaid Sarab ww ought 


The ſtat. of licaltazions leaded to EY for ge 
due to the Plaintiff as an attorney. 1 K. Raym. 2. 
3 3 Lev. 367. 
Stat. of Limi- It — beld, that the ſtatute of limitations may be 
tations may be Teplied to a plea of a ſet off. Trin. 21 G. 2. BY R. Re 
- + pa mas. V. Stewens, 2 Sir. 1271. 
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not to have or maintain her ſaid action againſt 

him, becauſe he ſays, that he the ſaid Robert 

Perry did not, at any time within ſix years 

next befote the day of exhibiting the ſaid bill 

of the faid Sarah y heel v, undertake in man- 

ner and form as the ſaid Sarah M heeler above 

complains againſt him; and this he is ready 

to verify: Wherefore he prays judgment, if 

the ſaid Sarab Hheeler ought to have or main- 

tain her ſaid action againſt him. 2 

And the ſaid William Betts, by Henry Actio non ac« 

Hart his attorney, comes and defends the crevit infra 

| force and injury, when, Cc. and ſays; that 4 * * 4 

the ſaid William Dowſe ought not to have or 1 Vent. 191. 

maintain his ſaid action againſt him, becauſe 3 Keb. 613. 

he ſaith, that the ſeveral cauſes of action in 1 Lev. 48. 

the faid. declaration did not firſt accrue, nor | _— : 

did any.of the ſald cauſes of action firſt accrue Godb. 5 3 

within ſix years next before the exhibiting of _ 

| the ſaid bill of the ſaid William Dowfe ; and 

this he 1s ready to verify : Wherefore he prays 

| judgment, if the faid William Dowſe ought to 

have or maintain his ſaid action againſt him. 
And che ſaid Margaret, by J. A. her attor- The fta/ute of 

ney, comes and defends the force and injury, wa pleaded. 

when, c. and prays oyer of the ſaid writing Tilly's Ent. 

obligatory, and it is read to her in theſe words, 

Sc. the alſo prays oyer of the condition of the 

ſaid writing, and it is read to her in theſe words, 

that is to fay, The condition of this obliga- 

tion is ſuch, that if the above bounden C. 

Dunſter, D. Wright and M. Jones, or any of 

them, their, or any of their heirs, executors 

or adminiſtrators, do well and truly pay, or 

cauſe to be paid unto the above named Elixa- 

beth Hayes, her executors, adminiſtrators or 
„ O 2 aſſigns, 


183. 
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aſſigns, the full ſum of 100 J. of good and 
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lawful money of Great Britain, on the fifth 


day of December now next enſuing, then this 


obligation to be void, or elſe to remain in 


full force and effect; which being read and 


heard, the ſaid Margaret ſays, that ſhe ought 
not to be charged with the ſaid debt by vir- 


thereof unto the 


tue of the ſaid writing obligatory, becaule 
ſhe ſays, that after the twenty-ninth day of 


September in the year of our Lord 1714. to 


wit, on the fifth day of July in the year of 
our Lord 1718. at the ſaid pariſh of St. 


Martin in the Fields, it was corruptly agreed 
between the ſaid Elizabeth and the ſaid Mar- 


garet, and one C. Dunſter and one D. Wright, 


that the ſaid Elizabeth ſhould advance and 
lend the ſad Margaret, C. and D. the ſum 
of 1007, ard ſhoyld give day of payment 

8 fth day of December next 


enſuing; and that the ſaid Margaret, C. and 
D. for the loan of the ſaid 100 J. and for 


giving day of payment thereof to the time 
aforeſaid, ſhould give and pay to the ſaid 


Elizabeth the ſum of five pounds, and five 


ſhillings, upon the ſaid fifth day of December 


then next enſuing, for the intereſt and profit 


8 
Stat. 12 Ann. 
e. 16. 


thereof, and for giving day of payment of 
the ſaid one hundred pounds; which ſaid 
five pounds and five ſhillings exceed the rate 
of five pounds for the intereſt of one hun- 
dred pounds for one whole year, contrary to 
the form of the ſtature in ſuch caſe made 
and provided; and afterwards, ro wit, on the 
laid fifth day of Juby in the year and, at 


the place in the declaration above mentioned, 
the ſaid E/izabeth, in proſecution of the faid 


corrupt 
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corrupt agreement, advanced and lent to the 
| faid Margaret, C. and D. the ſaid 100 J. and 
the ſaid writing in the ſaid declaration above * 
mentioned was by the ſaid Margaret, C. and 
D. ſealed, and as their deed delivered to the 
| faid Elizabeth; and they the ſaid Margaret, 

C. and D. then and there, to wit, on the 
ſaid fifth day of Zuly in the year and at the 
lace in the ſaid declaration above mentioned, 
paid to the ſaid Elizabeth the ſaid ſum of five 
pounds and five ſhillings, for profit and in- 
tereſt of the ſaid one hundred pounds, and 
for giving day for payment thereof unto the 
ſaid fifth day of December next enſuing, in 
performance, and according to the form and 
effect of the ſaid corrupt agreement, by 
which the ſaid writing in the ſaid declaration 
above mentioned, by force of the ſaid ſtatute 
in ſuch caſe made and provided, is void in 
lam; and this ſhe bis ready to verify: And 
therefore ſhe prays judgment, if ſhe: ot to 
be charged with the ſaid debt by virtue of 
the ſaid writing, Sc. „ 


| ” Ed. Whitaker. 


And the ſaid Elizabeth ſays, that ſhe, by Replication, 
any thing by the ſaid Margaret above in that it was 
pleading alledged, ought not to be barredJ®7 © #74 2990 
from having her ſaid action thereupon againſt TY 
the ſaid Margaret, becauſe ſhe ſays, that the 

ſaid Margaret made, ſealed, and as her deed 
delivered to the ſaid Elizabeth the faid wri- 

ting obligatory in the faid declaration men- 

tioned, for a true and juſt debr due from the | 
laid Margaret to the ſaid Elizabeth; without Traverſe. 
this, that it Ma corruptly agreed between the 


EC ſaid 
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. = Elizeheth and the ſaid Margaret, and one 
C. Dunſten and one D. Mrigbi, in manner and 
form as the ſaid Margaret above in pleading 
has alledged ; and this ſhe is ready to verify: 
Wherefore ſhe prays judgment and her faid 
debt, together with her damages by occaſion 
of the detaining the laid +” to be adjudged 
to her. 


| Rijoinder., And the faid Aue, as before, ſays 


that it was corruptly agreed between the ſaid 
Eligabeib and the ſaid Margaret, and one C. 
Dunſter and one D. Wright, in manner and 
form as ſhe the ſaid Margaret above in plead- 
ing has alledged; and ot this ſne puts herſelf 


Hie. upon the country; and the faid Elizabeth 
Venire likewiſe, Sc. Therefore let a jury come 
awarded. thereupon before our lordi the king at HYeſt- 

munter, on next after and who 


neither, c. to take cognizance, Sc. becauſe 
as well, Se. The flame day is given to the 
Parties aforeſaid at the ſame Planes Sc. 


* | Denurrers. 


Pemarrers | And ho leid Edward 8. by Geor 2 Gold. 


- —_—_— ſmith his attorney, comes and defends the 
force and injury, when, Sc. and prays judg- 
ment of the ſaid declaracion, becauſe he fays, 
5 SI e _— 


— 


— * - _ 2 — — . 5 
s * "RE FE W 4 SY . . - 1 " -_ . : 2 ** 27 vo «» Ng * 


* A Aegan confeſſes wddly matter of fact, and that 
only when it is well pleaded; but never conſafits matter 
of law. 1 R. Raym. 18. | Ploud. 85. 5 (Go. 96. 

T he plaintiff declares i in trover, the defendant demurs, 
the en dewurs to che demurrer, the defendavt 
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chat the ſaid declaration, and the matter 8 

therein contained, are not ſufficient in law to 

maintain the Gd action of the ſaid James MM. | 

againſt him the ſaid Edemard S. to which ſaid 

declaration the ſaid Edward S. has no need, LOOP 

nor is he bound by the law of the land in 1 

any manner to anſwer; and this he is ready 

to verify: Wherefore for default of a ſuf- 

ficient declaration in this behalf, the ſaid Ed- 

ward S. prays judgment of the ſaid declara- 

tion, and that the fame may be quaſhed, Sc. 
And the ſaid James M. fays, that by any Feinder in de- 

ching before alledged the faid declaration murrer. 

ought not to be quaſhed, becauſe he fays, 

that the faid declaration, and the matter 

therein contained, are ſufficient in law to main- 

tain the faid action of the ſaid James M. againſt 

the ſaid Edward S. which ſaid declaration, 

and the matter therein contained, the faid 

James M. is ready to verify and prove, as 

the court, Cc. And becauſe the ſaid Edward © 

$8. does not anſwer the ſaid declaration, nor 

has hitherto in any manner denied the fame, 

the ſaid James M. prays judgment and his | 

| faid deb, together with his damages by OC- — in 

caſion o detaining the ſaid debt, to be ad- debt. 

Sy 


n 


n WT — — a * rn , — — * ws. — E 


joins in ia bebe! ; adjudged a diſcontinuance. 1 R. 
ran 2). | | 
Covemnt, plea, a releaſe and confirmation, &c i 

Demurre guia duplex et caret forma. Curia: This is 

a genera demurrer, for the demurrer ought to ſhew in 

wat thi duplicity conſiſts; and upon à general demur- 

rer, dpligity is not fatal. Paſch. 13 V. 3. B. R. 
Lamplyh and e Compns 115. 
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In caſe. PAY his damages by 2 of the Far. 
1 miles to be adjudged to him. 
In treſpaſs. And his damages by decklidn 4 the ſri 
treſpaſs to be adjudged to him. 
Tre/ſpaſi and And his damages by occaſion of he faid 
aſſault. treſpaſs and aſſault to be adjudged to him. 
Covenant. And his damages: by occaſion of the ſaid 
= breach of covenant to be adjudged-to him, 
Demurrer to a And the ſaid Nicholas, by Arthur Stone his 
declaration. attorney, comes and defends the force and in- 
| jury, when, Sc. and faich, that the ſaid de- 
claration, and the matter therein contained, 
are not ſufficient in law to maintain the Gaid 
action of the faid William and Elizabeth 
Wann the ſaid Nicholas, to which ſaid 
nor is he obliged by. thi law of the land to | 
anſwer: Wherefore for want of a ſufficient 
declaration in this caſe the ſaid Nichdas prays 
judgment, and that the ſaid declaraſion may 
Cauſes, nos be quaſhed; and the ſaid Nicholas, according 
alledged that to + wh ſtatute, ſhews the cauſes of demurrer 
— N following, to wit, that it does not appear, nor 
10 bl. is it alledged in the ſaid declaration, araber 
„ the ſaid James Kirwan died inteſtate, or not; “ 
nor is it alledged in the ſaid declaration, as it 
ought to be, tat adminiſtration of tie goods 
„and chattels, which were of the fail James 
Kirwan at the time of bis death, was OmMmit- 
ted to the ſaid Elizabeth, and alſo that the 
20 faid declaration is uncertain, and wantsform, 
Demurrer in And the ſaid Jobn Sandford, by H. G. his 
bar to 4 de. attorney, comes and defends the force ind in- 


eker J., When, Ede. and fays, that the fad de. 
1 | . dN 


ry Good = 00 G 5 551. 59 26. 
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8 claration, and the matter therein contained, 
are not ſufficient in law for the ſaid Joſeph to 
have and maintain his ſaid action againſt him 
the ſaid John; to which ſaid declaration the 
ſaid John has no need, nor is he bound by 
the law of the land in any manner to an- 
ſwer; and this he is ready to verify: Where- 
fore for want of a ſufficient declaration in this 
caſe the ſaid John prays judgment, and that 
the ſaid Foſeph may be barred from having / 
his faid action againſt him the ſaid John, Sc. 
and for cauſe of demurrer in law, the ſaid 
John 9 according to the form of the 
ſtatute, Sc. ſhews to the court here the fol- 
lowing cauſes, to wit, that the ſaid two ſe- Cases of de- 
veral cauſes of action, that is to ſay, of treſ. 1 
paſs, and of treſpaſs on the caſe, in the 1 
declaration contained and above ſhewn, do ought nos to 
not lie together, nor ought to be contained . joined. 
in one and the ſame declaration; and that in #/9»# in the 
the ſaid declaration there are divers vacant “lr ation. 
ſpaces wanting words to ſignify and expreſs 
Gays, months, years; and other things. 
And upon this the ſaid % prays, that Day's ein te. 
the ſaid Joſepb may join with him in demur- 4e plaintiff to 
rer; and thereupon a day is given, by the in demur- 
court of our ſaid lord the king now here, to“ 
the faid Foſeph before our lord the king at 
Weſtminſter, until Thurſday next after the 
octave of St, Martin thence next enſuing, to 
Join with the ſaid John in the ſaid demurrer 
in law; and the ſaid Foſeph at that day being Phainip 
ſolemnly demanded came not, nor has he mates default. 
further proſecuted his ſaid bill againſt the faid 
Fohn, but made default: It is therefore con- Fudgment, * 
ſidered, that che ſaid 710 take _—_— by 
1 
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ib aid bill, but that he and bis * 
| proſecuting, to wit, Jahn Dae and Richard 
Roe, be in mercy ; and that the ſaid Fobn go 
- thereupon without day, Ge. And it is fur- 
ther conſidered by the court of our ſaid lord 
the king now here, that the ſaid Fobn re- 
cover againſt the ſaid Zoſeph four pounds for 
his coſts and charges by him about his de- 
fence in this behalf fuſtained, adjudged to the 
ſaid Jobi by the court of our faid lord the 
King, according to the farm of .the ſtatute 
in ſuch caſe lately made and provided, Sc. 
ans that the ſaid Jobn have thereof execution, 


Foinder in de- 5 8 the ſaid Joſepb 0 that the plea by 
wurrer = 4 him the faid Jeſenb in manner and form above 
Plea in bar. pleaded, and the matter in the ſame contained, 
: is good and ſufficient in the Jaw to bar the 
faid Jobn from having his ſaid action againſt 
him the faid Foſeph z which faid ee. 
the matter therein contained, the ſaid Fo/epb 
is ready to verify and prove as the court, Ec. 
and becauſe the ſaid Joby has not anſwered 

the ſaid plea, nor hitherto any ways denied 
it, the ſaid Zo/eph prays judgment, and that 

the ſaid John may be barred fram having his 

ſaid action againſt him the ſaid Jaſenb, &c. 
Continuance 5 But becauſe the court of our ſaid lord the 
= —_— king now here, is not yet adviſed about giving 
— judgment of and concerning the premifles, 
day is therefore given to the ſaid parties to 
come before our lord the king at Weſtminſter, 

until next after to hear judg- 
ment of and upon, the ſame premiſſes, for 

that the court of our ſaid lord the king now 
here is not vet adviſed e 1 
| 8 And 
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And the ſaid Robert Browning ſays, that Demurrer 10 a 


| be, by any thing by the ſaid Benjamm Suran ta: 
above by pleading alledged, ought not to be 
barred from having his faid action againſt the 
faid Benjamin, becauſe he ſays, that the faid 
plea by the ſaid Benjamin in manner and 
form above. pleaded, and the matter therein 
contained, are not ſufficient in law to bar the 
ſaid Robert from having his ſaid action againſt 
the faid Benjamin; to which faid plea, in 
manner and form above pleaded, the faid 
Robert has no need, nor is he bound by the 
law of the land in any manner to anſwer z 
and this he is ready to verify: Wherefore for 
default of a fufficient plea in this behalf, the 
ſaid Robert prays judgment and his debt, to- 
gether with his damages by occaſion of de- 
taining that debt, to be adjudged to him, Sc. 
And the faid Benjamin ſays, that the ſaid Foinder. 
plea by him the ſaid Benjamm in manner and 
form aforeſaid above pleaded, and the matter 
therein contained, are good and ſufficient in 
the law to bar the ſaid Robert from having his 
action againſt the ſaid: Benjamin; which fad _ 
plea, and the matter therein contained, the 
_ laid Benjamin is ready to verify and prove, as 
the court, '&c, And becauſe the faid Robert 
does not anſwer the ſaid plea, nor has hither- 
ta any.ways denied it, the ſaid Benjamin, as 
before, prays judgment, and that the faid Ro- 
bert may be barred from having his ſaid ac- 


: tion againſt him the ſaid Benjamin, Sc. But c,,1;muane. : 


becauſe the court of our faid lord the King 
now here is not yet Advifed about giving 
judgment of and concerning the premiſſes, 


Fay is therefore ons to the ſaid parties to 
| „ 


is. 
1 * 4 
43 
"5 
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come before our lord the king at Weſiminſier, 
until next after to hear judg- 
ment of and upon the ſame premiſſes, for 
that the court of our ſaid lord the king now 
. here is not yet adviſed thereof. | 
Demurrer ds And the ſaid William ſays, that the ſaid 
* plea, by the ſaid Jobn in manner and form 
above by replying pleaded, and the matter 
therein contained, are not ſufficient in law 
for the ſaid Joby to maintain his ſaid action 
againſt the ſaid William; and he has no need, 
nor is he bound by the law of the land, in 
any manner to anſwer to the ſaid plea. in 
manner and form aforeſaid pleaded ; and this 
he is ready to verify: Wherefore for default 
of a ſufficient replication. in this behalf, the 
ſaid William, as before, prays judgment, and 
that the ſaid Jobn may be barred from having 
his ſaid action againſt him, Sc. 

Foinder, And the ſaid John ſays, that the ſaid plea, 
by him the ſaid John, in manner and form 
aforeſaid above by reply ing pleaded, and the 
matter therein contained, are good and ſuf- 

flicient in law to maintain the ſaid action of 
the ſaid John againſt the ſaid William; which 
ſaid plea, and the matter therein contained, 
the faid John is ready to verify and prove as 
the court, c. And becauſe the ſaid William 
does not anſwer the ſaid replication, nor has 
hitherto in any manner denied the ſame, 
the ſaid John, as before, prays judgment 
and his ſaid debt, together with his damages 
by occaſion of detaining that debt, to be ad. 
judged to him, Sc. 1 
Demurrer io a And the ſaid William ſays, that has faid He 
rejoinder in plea of the ſaid Sylas above by rejoining. 
replevin. Pleaded 3 


in the Court of King 8 Bench. 


3 and the matter therein contained, 
are not ſufficient in law to bar the ſaid — 


liam from his ſaid avowry and cognizance, and 


that he has no need, nor is he bound by the law 
of the land to anſwer the ſaid plea in manner 
and form aforeſaid pleaded; and this he is 


ready to verify : Wherefore for default of a 
ſufficient plea in this behalf, the faid William, 


as before, prays judgment and a return of the 


faid cattle, together with his damages, coſts | 


and charges by him about his ſuit in this be- 
half expended, to be adjudged to him ac- 


| cording to the form of the ſtatute in ſuch 
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.caſe lately made and provided, Sc. And Cauſe of de- 
for cauſe of demurrer in law to the faid plea, Pwrer. 


the ſaid William, according to the form of 
| the ſtatute in ſuch caſe lately made and pro- 


vided, ſhews to the court here the following 
cauſe, to wit, that the value of the land reſts 
in eſtimation, and the ſaid cuſtom by the ſaid 
Hlas above by pleading pretended and al- 
ledged is incertain, inſufficient, and void in 


law, 


ſaid plea above by rejoining pleaded, alledged 
ſufficient matter in law to bar the ſaid Mil- 
liam from his ſaid avowry and cognizance, 
which he is ready to verify; which ſaid mat- 
ter the ſaid William does not deny, nor in 


any manner anſwer thereto, but intirely re- 


| fuſes to admit the verifying the ſame, as be- 
fore, prays judgment and his damages by oc- 


caſion of the taking and unjuſtly detaining 


the ſaid cattle, to be adjudged to him, c. 


And the ſaid Elibu Yale ſays, that the ſaid Demurrer to 4 


And the ſaid Sylas, for that he has, by his Foinder, 


-.. pies N the ſaid Ezekiel above by ſur⸗ rejoin- -Jurreqoinder on 


ing 


a ſcire facias, 
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Joinder. 


* 


— vetoney' 8 ne 


ing pleaded, and the matter therein cbt. 
tained, are not ſufficient in law to intitle the 
ſaid Ezekiel to have his execution againſt the 
ſaid Elibu for the ſaid 40,0007. and that the 
has no need, nor is he bound by the law. of 
the land in any manner to anſwer to the ſaid 
plea in manner and form aforeſaid pleaded; 
and this he is ready to verify: Wherefore for 
default of a ſufficient plea in this behalf, the 
ſaid Elibu, as before, prays judgment, and that 
the faid Ezokiel may be barred from having 
his. execution againſt him the ſaid Elibu. 

nd the ſaid Ezekiel fays, that the matter 
aforeſaid, by him by his faid ſurrejoinder 
above alledged, is ſufficient in law for him 


the ſaid Ezekiel to have execution for the faid 


40,0007. in the ſaid wtit mentioned; which 


ſaid matter he is ready to verify, and which 


aid. matter the {aid Elibu Yale has not denied, 
nor any ways anſwered thereto, but intirely 
refuſes to admit the verify ing the ſame: 
Wherefore he prays judgment, and that he 


may have execution for the ſaid 40,000 #. in 


General iſſue 


or general de- 


murrer cannot 
be waived. 


the ſaid writ mentioned. 
The > CORN cannot * waive the general 
iſſue 


Per curiam: If a man pleads the — iſſue, and 
that is not entred; he may waive it, and plead ſpecially 
within four days; and Sunday ſhall not be reckoned one 
of the four days. But Sunday is reckoned one of the 


fifteen days upon the return of writs, &c. Trin. 13 


. N. * off Meß, 1 R. Raym. 674. 3 Salk. 
274. Caſes B. R. 442. Holt 559. 

In Praxis Utr. Banci fo. 37. it is ſaid, that a defen- 
dant having pleaded to iſſue, and the plaintiff neglecting 


to enter the iſſue the ſame term iſſue is joined, the de- 


ſendant within the firſt five days after the next term may 
alter his plea, and — de novo any _ plea what he 


£7 neck. 


/ 
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hi ine or a general demurrer, and inſtead Special plea or 
thereof give a ſpecial plea or ſpecial de- Large 
murrer; but if a ſpecial plea or ſpecial de-" 7 
murrer be given in, and the book is ade up 

and delivered to the defendant's attorney, he 

may ſtrike our the ſpecial plea or ſpecial de- 
murret, and return it with the general iſſue 

or general demurrer, 

An affidavit is not neceſſary in order 16.5 plead ſeve- 
plead two or more matters, but the court ex- al matters no 
pects to be informed what the matters be, 2 wag 
| that are deſired to be pleaded, in order to 

9 Juoge whether they are proper. 
the defendant be bound by rule of inden bound 
court, or order of a judge, to plead an if- #2 2/44 2 if 
ſwable plea, and take notice of trial, and ac ES 1 
Wau ly he pleads an iſſuable plea, and the N 
aintiff replies, he may notwithſtanding de- 
— to the replication without breach of the 
rule or order. 
On all ſpecial; rules given by the ſecondary, pat time 1 
as to reply, rejoin, ſurrejoin, rebut, plead in party has on 
bar, join in demurrer, or to enter the iſſue ler given & 
or demurrer on the part of the defendant, the #*/0n4@9. 
party who is to do the act is to be ſerved with 
a copy of the rule, and hath four days time, 
excluſive after the ſervice of a copy of ſuch 
rule, to reply, rejoin, &c. And if judgment 
be ſigned, or other proceedings had within 
that time, the fame will be ſet aſide, and 
Sunday, or any holiday on which the court 
doth not fit, not being the laſt of thoſe 
four days, is to be reckoned a day within 
thoſe rules. 
If a cadſe has continued four terms with- Z tice te 


7 , &C. if ns 
our proſecution before iſſue joined, each party 3 


a four terms. 
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N] bat time 
plaintiff bas 
to reply after 
oper of aced 
mentioned in 


the plea. 


See Barnard. 


E. B. 113. 
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ſhall Sy a whole term's notice to reply, 
rejoin, Sc. unleſs the cauſe has been Bored 
by injunction or privilege. 


If the defendant in his plea makes a pro- 


fert in curiam of any deed or writing, the 
Plaintiff may pray oyer of ſuch deed or wri- 
ting, and ſhall have a copy thereof delivered 
to him, paying for it 4 d. per ſheet, befides 
the duty; and ſhall have as much time to 


reply after he receives it as he had at the 


time of demanding ſuch oyer. 


Special plead- 


ings to be lit 


Special pleadings, that ought to be pu put in 
the office of the clerk of the papers, or co- 


with the clerks pies of them ought not to be delivered by 


of the papers, 


one attorney to another, but muſt be left with 


who is to make the propgclerk of the papers, who is to 


and ſion copies. 


antea, fo 


make > ok thereof, ſigned by him, vide 
Tf the plaintiff 5 name be- 


gins with A. to be left with Mr. Benton, if 


with B. to be * with Mr. . and ſo 
alternately. | | 


Mr. Ble . Mr. New. 
A. B. 
+ va D. 
G&. 1 lp 
8 | + 
N. O. 
3 % 
* 
8 * Xa; 
W. 3 


When 


„% cs ond 


— 2. 
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When the clerk of the paper makes up ' 
the paper-book, he charges 8 d. per ſheet for 
the whole book, and 4 d. a 2 5 for all plead- 
ings ſubſequent to the declaration, beſide the 
king? 7: , 

What copies of pleadings he makes for 
the plaintiff, will, on being brought back, be 
made part of the * book, and allowed 

for. 

A common joinder i in demurrer need not 
be ſigned by counſel, but is generally drawn 


of courſe by the clerk of the paper. 


Every ſuch plea or demurrer is to be ſigned Special phe 
by end demurrer 


by counſel, and ought not to be received by 
the clerk of the papers, unleſs ſo ſigned ; and a 5 
every copy of ſuch plea or demurrer is to be 
ſubſcribed with the name of the counſel wha 
ſigned the ſame. Eaſter 18 Car. 2. 

Every clerk or attorney of this court In what caſes 


may, according to the antient rules of this % ie may | 
make up iſſues 


court, make up iſſues and demurrers in the |, * 9" 
ſeveral caſes following, vi. „ 
Every iſſue that may be given on the boox- 

ide. . 

Not guilty to a new aſſignment. 

The bar of ſon frank tenement. 

Comperuit ad diem to a ſheriff's bond. 

Nul tiel record to a ſcirè facias, or action 
of debt on a judgment. | 

A general demurrer to a declaration. 

In an action of covenant, where the defen- ; 
dant in his bar concludeth, e- de Hoc ponit ſe | 
ſuper patriam. 

Every ſpecial non eſt faftum. 

"NY fon aſſault demeſne. | 


0 


RN 
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_— All iffues and demurrers upon every writ 
f of error, ſcire facias and audita querela. 
All repleaders, or other things nen en 
tered upon record. 
But in no other caſes whatever. 
In what cat In all ſpecial pleadings, where the plain- 
whe plaintiff tiff takes iſſue upon the defendant's plead- 
may WP. ing, or traverſcs he ſame, or demurs, to as 
2 "7 — N the defendant 1s not let in to alledge any new 
Is rejoin. Matter, there the plaintiff may mak up the 
\ paper- book, without giving a rule with the 
- ſecondary to rejoin. 
Bent made up If a paper-book be made up and delivered 
in term, or in term-time, or within, four days excluſive 
_ within four after term, with a rule thereon, given by 
days aſter, ie the clerk of the papers for bringing of the 
- - ſame book to be inrolled, and the detendant's 
* attorney doth not, within four days after the 
delivery thereof, bring back the book, and 
join with the plaintiff in the ſpecial iſſue or 
demurrer made up, or waive his ſpecial plea, 
and give the general iſſue or demurrer to any 
ſpecial iſſue tendered, and pay for entering 
the pleadings on his part, judgment may be 
ſigned and entered as if no 1 had been 
Piended. 

* 7 oh comes But where a plea is not put in in time, ſo 
in late, and that a paper- book may be made and delivered 
the boot be in term, or within four days after; yet if it 

| e 5 8 be made up and delivered within eight days 
2 . ay o after the term, the defendant's attorney ſhall 
be alſo return- be obliged to take it, and return it again 
| 1 within four days after the delivery, or elle 
400i. the Puintif 's attorney may ſign Judgment, 


„ 


- 


Ui 
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If a plea is pleaded in term, or in time af. H boot not dM. BY 
ter the term, and the paper - book is not made dene W r 43 
up and delivered within eight days excluſive Bhs * 4 _ 
after term, if it be an iflue to be tried in London or 
London or Middleſex, or a demurrer, the Middleſex, or 
other party is not bound to deliver back the © OO” 
book, but hath fo to do at any time within 2 ill four 
the firſt four days of the next term; but if it 44 in net 
be an iſſue to be tried at the 4 08 the de- term. 
fendant*s attorney ſhall deliver back the book V 7e be zried 
within four days after the delivery thereof, 2 Fw _ 
and pay for entering his part, and join in the ;, pur gays. 
- ſpecial iſſue, or give the general iſſue, ang 
take notice of trial, or elſe the plaintiff's at- 
torney may ſign judgment by default, as if 
| the defendant had not pleaded at all. 
; Butin all caſes, if the plaintiff's attorney 
accept the book after the Lenten time, he ff L pan 


cannot ſign * | | the book after 
] | 1 the 4 days, he 
cannot fign 
Judgment. 
1f the paper-book be of an iſſue in fact, n 
the four dayd fer h Kar 
5 our days for keeping the paper book are % are er. 


to be reckoned excluſive of the day of the cv, where 


\ 


| delivery; if of a demurrer, an iſſue in Jaw, incluſive. 

the four days are incluſive. ' 
Upon delivery of any paper book wherein Voice of » ial 

an iſſue is joined, and notice of trial given on on ſpecial ue 


the back of the book, if the ſame be after- 19 /erve for 
general | 4e. 


wards waived, and the general iſſue given, 
the notice which was given for the trial of 
the ſpecial iſſue ſhall ſerve for notice of the 
general ue. 5 


* 
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| Notice of trial Where the plaintiff upon any pleading of 
zo ſerve for en the defendant tenders an iſſue, and the book 
ja: eee , is made up and delivered with notice of 
„ i, and returns the book with a demurrer, 
if judgment on the demurrer be given for 


for the trial of the iſſue, ſhall ſerve for exe- 
cuting the writ of inquiry. Hil. 8 Geo. 1. 
Bur then the plaintiff oughc to give notice 


juir 


3 names Clerk of the paper, he ought to ſubſcribe 
zo be inſerted. pleadings, as well on the part of the plaintiff 

| as of the defendant; and in all books to be 

= 1 delivered to the judges, the names of the 


5 do be ſubſcribed. Eaſter 18 Car. 2. 
Books to be de- The books ought to be delivered to the 
livered to 19% judges four days [but for a long time the 


1 3 practice has been to deliver them only two 


_ gument. 

” ment. Eaſter 2 Fac. 2. 
Party who If one of the parties delivers all the pa- 
e * to deliver any, the party neglecting will not 
be heard when the cauſe comes on to be 

argued. 

How the backs The books for the chief juſtice and ſenior 
are to be deli puiſne judge ought to be delivered by the 


by the defendant, 


Every 


 avith 4 demur- trial, and the defendant ſtrikes out the ſimili. 


the plaintiff, the ſame notice which was given 

of the hour and place of executing the in- 

to ll paper- In all paper-books to be made, up by the i 
, of the comnſel the name of the counſel who ſigned the 
counſel who ſigned the pleadings ought allo 


days] before the day appointed for the argu- 


der met dei. per- book, on the other party's neglecting 


_ wered. plaintiff, and thoſe for the two other judges 


nnn, Aa cn dt aa 


in the Court of King's Bench, 213 
Every cauſe which ſtands over for the re- Cauſes fand- 
| ſolution of the court, or to be ſpoke to fur- OY ar - 
ther in another term, ought to be entered 3 
with the clerk of the papers within ſeven days 9 the papers 
after the term, that a paper of them may be 7 day: after 
prepared in time for the judges, and in neg- . 
lect of ſo doing, not to be entered without 
leave of the court. Eaſter 1658. Antea, 

ol. . | 
a Whereas divers cauſes ſet down in the book 
kept by the clerk of the papers of this court 
to be argued by counſel, are frequently ad- 
| Journed from time to time at the inſtance of 

ſome or one of the parties in ſuch cauſes, or 
their attorney or agent, without any previous 
application or notice to the court, or by con- 
ſent at the time when they ſhould come on 
ta be argued, which occaſions a great expence, 
and grievous delay to the parties, and is like- 
wiſe an intolerable obſtruction to the buſineſs 
of the court: For remedy whereof for the Caaſes to be fee 
future, it is ordered, that from and after the 2 leaſt 
laſt day of this term all ſpecial cauſes, to be 
ſer down by the clerk of the papers of this 4 of arge- 
court to be argued, ſhall be entered at leaſt ent, and no- 
four days excluſive of the day of argument, of 4c 72 & gives 
which notice ſhall forthwith be given to the k 8 3 

attorney or agent on the other ſide; and that? 

all ſuch cauſes. ſhall be argued in the order 
and courſe the ſame ſtand entered, and ſhall Vo # be ad. 

not be adjourned to any future day by con- os A 
ſent or otherwiſe, unleſs the court ſhall, for 

reaſonable cauſe verified by affidavit, upon 

application to be made by either of the ſaid 
parties, their attorney or agent (at leaft two 

. days before the day of argument) otherwiſe 

V — . order. 


% 
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Cauſermain- order. And it is further ordered, that all ſuch 
ing at the end Cauſes, remaining undetermined at the end 
ger ner Of any tetm, hall, without any new entry, 
term without be continued in the book kept by the clerk 
any new entry. of the papers, to come on the next term in 

the order and courſe the lame ſtand, Mech. 
30 Geo. 2. 
Phi ruſe has Been diſuſed: of Tate years. 


If plaintiff If the plaintiff demurs, or takes iſſue on 


vs -» gal the defendant's plea, rejoinder or rebutter, 
IT an4 and the. defendant in caſe of a demurrer joins 


plaintiff dies therein, and plaintiff will not make up the 

not make up book, and enter it on record, the defendant 

the paper bout, may make up the book, and enter it if he 

a _— pleaſes, on a rule given the lecondary for that 

ay on a rule 

given. . _ purpoſe. See rule Eaſter 3. 

The method of When the book is made up by the Gelen 

Proceading dant, he muſt deliver · it to the plaintiff, and 

Men 3 4 pay him for the entry of his the defendant's 

4 pleadings, becauſe the plaintiff may perhaps 
enter the iſſue, as he has a right to do at any 
time before the expiration of rhe rule, to en- 
ter it on the part of the defendant, which 
rule ought to be ſerved on the plaintiff at the 
ſame time the book is delivered to him. If 

the plaintiff does not enter the iffue, the de- 

fendant may at the expiration of the rule, 
and give notice of trial by proviſo; but then 
the plaintiff ought to return to the defendant 
the money he received from bim for ys en- 

vo try on his part. 

Paper do. Tueſdays and Fridays in every term are 
called ſpecial paper-days, becauſe the court 

goes into the Paper before they enter upon 

motions. 


| According 


| Wh 


in the Court of King's Bench. 215 
According to the antient uſage and practice On ſelting 
of this court, no cauſe is to be put in the pa- down a cauſe 

| | 3 25 * for argument, 
per of cauſes for argument without inſerting /e ren and 
the term and number of the roll on which aumber of the 
the pleadings are entered; and therefore all 79// 4e be in- 
attornies are .to produce to the clerk of the ce 3 
papers at the time of their ſetting down their * 
cauſes, the term and number of the roll ac- 
cordingly. EC i any | 


5 0 DS 0 1 * 
"I OY ie : r wn , * N oF 


A — 2 — 
— 8 
— 


| Of making up iſſues, | 

£ b r- E general practice is to make up the Of what term 
J Ä«iſſue, and enter it on a roll of that term 3 m_ OY 

in which the plea was delivered, which roll“ 7: 
is therefore called the plea-roll ; indeed it has 
been * held, that a plea delivered in one term 
may be entered as of the ſubſequent term 
with an imparlance; but chere are many caſes 
in which this may not be done, particularly 

in caſes of pleas in abatement where it would 
MU ll _ 


5 1 4 - 1 1 - 


Debt on a bond, plea as to part, payment, de- 
murrer. Curia: This being a plea only to part, there 
is a diſcontinuance as to the reſidue. But the plea ap- 
pearing by the record to be of the preſent Hilary term, 
it was held that the plaintiff might ſtill take judgment 
for the reſidue by nil dicit; tho? it was objected that the 
plea was actually delivered in Michaelmas term, and ought 
to be fo entered; the clerks certifying the court, that 
though the plea was delivered in Michaclmas term, yet 
it being only a plea to enter, it might be entered as of 
Hilary term, and ſo trick for trick. Hil. 3 Aus. B. R. 
Mar let and Zohnſon, Salk, 180. 1 K. Raym. 1121. 
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vitiate the plea, I have known ſome attor- 

nies go fo far as to make up the iſſue of a 
term ſubſequence to all the pleadings, with a 
memorandum of a “ bill of two or three 


terms after the term in which the declaration 
was delivered; but as this is not warranted 


| The memoran- 


dun. 


by the pleadings, may after deprive the de- 


fendant of ſome part of his defence, and is 
only to avoid paying poſt terminum. I think 


it ought not to be followed or encouraged. 

In all caſes where your proceedings are 
by bill, you begin with the Ow. 
which varies in four cafes, 1. Where 
the bill or declaration is of the 1 term 


with the iſſue. 2. Where it is of a prece- 


dent term. 3. Where it is of above 4 terms 
paſt. 4. Where it is of a particular day in 
a term, and that is where the cauſe of action 


aroſe in that term, and then you make the 


memorandum of a day in that term, ſubſe- 


quent to the day on which the cauſe of ac- 


Inparlar ces. 


tion accrued. 
Wben the 8 pleads in or of the 


fame term in which the declaration was de- 
livered, there is no imparlance to be entered; 


but if the defendant has 'till the next term 


to 


. a — — — 


en Iſſue N on a coll Eafter term, hk a memo- 
randum of a bill of Hilary term, trial and verdict pro 


2. Rule for a new trial on payment of coſts and 


bringing the damages found into court; the plaintiff 


made np a new plea roll of Michae/mas term, with 2a 


- memorandum of a bill of Trinity term, trial and v 
dict pro 2, ſet aſide for irregularity. This don't ＋ 


r to be the ſame cauſe, and the plaintiff hath not 


| Purſatd the rule which was to try the ſame iſſue; Carl: 
ä | 85 


» 


\ 


in the-Court of King's Bench. 
to plead, then you make up the iſſue within an 
— unleſs it be a plea in abatement 


pleaded within the firſt four days of the 
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term, as of the precedent term. And if the Mere the 
plea be of two or three terms ſubſequent to flee is of tau 


the declaration, you enter but“ one impar- 
lance, taking no notice of the intervening 


and the plea of Michaelmas term following, 
you enter it upon a roll of Michaelmas term, 
and begin your memorandum thus : Be it re- 
membered, that in the term of St. Hilary laſt 
| paſt, &c. then after the end of the declara- 
tion you go on and ſay, And now at this day, 
that is to ſay, on Monday next after three 
weeks from the day of St. Michael in this 


or three terms 
ſubſequent to 
the declara- 
terms, as if the declaration be of Hilary term, nin. 


ſame term, to which day, Sc. There are Special impar- 
allo F ſpecial imparlances uſed in caſes of pleas lances. 


in 


* : 3 , 


* 8 to a F exception, that the 


action was diſcontinued, becauſe the declaration was of 


Michaelma term, and the plea- roll of Eaſter term; and 
there is no continuance from Michaelmas term to Hilary 
term, and from thence to Za/ter term: Sed non alloca- 
tur, becauſe by the courſe of the King's Bench they never 


enter continuances until the plea comes in, though the 


declaration was delivered four terms before. Jin. 
2 Ann. B. R. Curlewis v. Duale, 2 R. Raym. 872. 
Salk. 179. 

+ In an action againſt H. he pleaded to the juriſdic- 
tion of the court, and the declaration being not deli- 
vered four days before the end of the term, pleaded it, 


as he might by the courſe of the court, within the irlt 


four days in the ſubſequent term; and the clerk, to 


avoid the trouble of making up a poſt roll, entered it 


with a ſpecial imparlance as of the ſubſequent term, which 
ſpoiled the plea: And the clerks were ordered to make 
up poſt rolls, and not to uſe theſe ſpecial imparlances, 

| | which 
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vitiate the plea, I have known ſome attor- 


nies gu ſo far as to make up the iſſue of a 


term ſubſequent to all the pleadings, with a 
memorandum of a“ bill of two or three 
terms after the term in which the declaration 


was delivered; but as this is not warranted 


| The memoran- 


by the pleadings, may after deprive the de- 
fendant of ſome part of his defence, and is 
only to avoid paying poſt terminum. I think 
it ought not to be followed or encouraged. 

In all caſes where your proceedings are 


by bill, you begin with the memorandum; 


which varies in four caſes. 1. Where 
the bill or declaration is of the ſame term 


with the iſſue. 2. Where it is of a prece- 


| Inparlar ces. 2 


dent term. 3. Where it is of above 4 terms 


paſt. 4. Where it is of a particular day in 
a term, and that is where the cauſe of action 
aroſe in that term, and then you make the 
memorandum of a day in that term, ſubſe- 
quent to the day on which the cauſe of ac- 
tion accrued. 

When the defendant pleads in or of the 
ſame term in which the declaration was de- 
livered, there is no imparlance to be entered; 
but if the defendant has till the next term 

5 to 


5 * — N — 
* 


Iſſue entered on a roll Fafter term, with a memo- 


randum of a bill of Hilary term, trial and verdict pro 


Rule for a new trial on payment of coſts and 
bringing the damages found into court; the plaintiff 
made up a new plea roll of Michae/mas term, with a 


2 of a bill of Trinity term, trial and ver- 


dict pro 2, ſet aſide for irregularity. This don't ap- 
pear to be the ſame cauſe, and the plaintiff hath not 
purſued the rule which was to try the ſame 2 — 

* g | | | 
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to plead, then you make up the iſſue with an 
imparlance, unleſs it be a plea in abatement 
pleaded within the firſt four days of the 
term, as of the ee Sammy And if the Bere the 
plea be of two or three terms ſubſequent to 54a #s of i209 
the declaration, you enter but * one impar- Y et dent 

: : 5 ſubſegueni is 
lance, taking no notice of the intervening , Lara. 
terms, as if the declaration be of Hilary term, tian. 
and the plea of Michaelmas term following, 
you enter it upon a roll of Michaelmas term, 
and begin your memorandum thus: Be it re- 
membered, that in the term of St. Hilary laſt 

| paſt, &c. then after the end of the declara- 
tion you go on and ſay, And now at this day, 
that is to ſay, on Monday next after three 
weeks from the day of St. Michael in this 
ſame term, to which day, Sc. There are Special impar- 
alſo + ſpecial imparlances uſed in caſes of pleas /ances. 7 
in 


*. 


Demurrer to a declaration; exception, that the 

ation was diſcontinued, becauſe the declaration was of | 
Michaelmas term, and the plea-roll of Eaſter term; and ' 
there is no continuance from Michae/mas term to Hilary 
term, and from thence to Zafer term: Sed non alloca- 

tur, becauſe by the courſe of the King's Bench they never - 
enter continuances until the plea comes in, though the | 
declaration was delivered four terms before. Juin. 

2 Ann. B. R. Curlewis v. Dudley, 2 R. Raym. 872. 

Salk. 179. | 3 1 . 

I In an action againſt H. he pleaded to the jarifdic- . 

tion of the court, and the declaration being not deli- | 

vered four days before the end of the term, pleaded it, 
as he might by the courſe of the court, within the firit 

four days in the ſubſequent term ; and the clerk, to 

avoid the trouble of making up a polt roll, entered it 

with a ſpecial imparlance as of the ſubſequent term, which 

ſpoiled the plea : And the clerks were ordered to make 
up poſt rolls, and not to uſe theſe ſpecial imparlances, 

Fs | — 2 5 which 
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Imparlances to in abatement; and many precedents of i im- 


| pleas. 


Che Attoꝛney 8 pudlte 


parlances to * pleas in abatement; for both 
which kinds of 2 24 ſee = ſecond 
volume. . | 


: Of M ichneltas term in the felfth year if the 


| Memorandum 
of a bill of 
the precedent 
term. 


reign of our ſovereign lord George the ſecond, 
noto a ee e 8 


» E it remembered, that hereto. 
fore, that is to ſay, in the 


Mi Aaltfex, 


10 wit, 


term of the Holy Trinity laſt paſt, before our 


lord the king a Weſtminſter, came A, B. by 


R. A. his aitorney, and brought here into 


the court of our ſaid lord the king then there, 


his certain bill againſt C. D. being in the 


cuſtody of the marſhal, Se. of a T plea of 
3 treſpats 


Ji... 4 


whack Hol ch. 1 ſaid were crept in of late, and were 
not known formerly. "Mich. 10 M 3. B. R. Anony- 
mu. Sa 367. See 2 R. Raym. 1208. 


* [t was relolv-d, that the courſe of the King's 


Bench is, that although the plaintiff after a bar pleaded 


have days to reply two or three terms, no mention ſhall 
be made in che roll of any imparlance or continuance. 


Bot otherwiſe it is of a bar there, for that ſhall contain 
the imparlance or continuance, and is in the above 


form ; but no ſuch entry is made upon any replication, 
rejoinder, &c. Wherefore they ſhall be intended when 


they are generally entered of record that they were 


made in the ſame term in which the bar, &c. was 
pleaded ; and by conſequence the plaintiff may take ad. 


vantage of a condition con ained in a deed pleaded by 


the defendant, with a profert in curia in a | 28 
term. Wymarke's caie, 5 Rep. 7 | | 


+ The memorandum was de 2 debiti. The de- 
claration was of a plea of annuity. Amended, being 
the miſtake of the clerk. Carth. 354- Though the 
my | | Words 


y * r 
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treſp aſs upon the caſe, Ltreſpa gs, and affaule, 
or — as the action is;| Ad there are 
pledges for proſecuting, namely Jobn Doe and "1 
| Richard Roe, which ſaid bill followeth mn - 1 
theſe words, to wit, Middleſex, to wit, A. 83. ; A 
complains of C. D. being in the cuſtody,” Sc. —̃ 
[fo ſet forth the declaration in hæc verba to] I 
And thereof he brings ſuit, &c, | 4 
' [Then on a new line the imparlance.] 3 
And now at this day, that is to ſay, on Inparlance. | 
Monday next after three weeks from: the day „ 
of St. Michael, [the firſt day of the term in — 
which the iſſue is joined] in this ſame term, 3 g 
to which day the aforeſaid C. D. had leave to 
imparle to the faid bill, and then to an- 
ſwer Ec. before our lord the king at West- 
minſter, comes as well the ſaid . B. by 
his attorney aforeſaid, as the ſaid C. D. by 
A. S. his attorney, and the ſaid C. D. defends 
the wrong and injury, when, Sc. and ſays, 
that [here inſert te plea Zo | and of this he Replication. ; 
puts himſelf upon the country ; and the ſaid 
A. B. doth the like: Therefore let a jury Ard of ve- 
come thereupon! before our lord the king „ 
Weſtminſter on next after I ſome 
day of the term in-which the iſſue is joined, 
and before the day of trial; if a country 
A __ the laſt _ of . term] who : are in no 


N 


—— — 


„ 4-3 5 . Fl * a 


Words de placit: c. are uſually inſerted, yet, as the 
bill itſelf is afterwards ſet forth in hæc verba, they are 
not abſolutely neceſſary; as was determined in C. B. 
where, in proceedings by bill, the like memorandum is 
uſed. Trin. 7, 8 G. 2. Adkin v. 3 un Sc. 
And in B. R. on a wirit of error frem C. B. Mich, 11 
S. 2. Goofirey v. Reynolds, Andrews 23. 2 
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ways of kin either to the ſaid A. B. or to the 


aforeſaid C. D. to recognize upon theit oath 
the whole truth of the premiſſes; becauſe as 


| well the ſaid C. D. as the ſaid A. B. have pat 


8 
of a bill of 
the 48 term. 


themſelves upon that jury. The ſame day is 
given to the parties aforeſaid, at the fame 


tas: 


Middle E it 3 that on Mon- 
115 day next after three weeks from 
the day of St. Michael, {the firſt day of the 
term] in this ſame term, before our lord the 
king at Weſtminſter, A. B. came by R. A. 


his attorney, and brought here into the court 


of our ſaid lord the king then there, his cer- 


Memorandum 
F a bill of 
above four 


tain bill againſt C. D. being in the cuſtody, 


[as in the other.} 
There is no imparlance in thi is caſe, but 


after your declaration you enter the plea with | 
a new line thus: 

And the ſaid C. D. by R. R. his attorney, 
comes and defends the force and injury, when, 
c. and ſays, Ic. as before. 

If the declaration be of above four terms 
ſtanding, you fay, Be it remembered, that 
| heretofore, that is to ſay, in the term of St. 

lary in the tenth year of the reign of our 
ſovereign lord George the ſecond, now king 
of Great Britain, &c. before our ſaid lord 
the king at Weſtminſter, came A. B. by 4 R. A. 
his attorney, SW. 

In this caſe there | is an \impaclane, as be- 


fore. pain) 


Middleſex, D E it remembered, that on 7 ueſ- Memorandum 


of action accrued] in this fame term, or in 


LO 


Vide antea, fol. 142, 143, 144- 


\ 
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to wit, D day next after fifteen days from 9f 4 bill a 
the day of St. Martin [a day after the cauſe 7 


n the term. 


Michaelmas term laſt paſt, as hen caſe ſhall be. 


Eight days excluſive is ſufficient notice of Eight days no- 


trial, and of executing a writ of i inquiry in ice of trial 


and 1 nguiry 


all caſes whatſoever, excepting cauſes in Lon- " ſufficient. 


don and Middleſex, "where the defendant lives 


- ® forty compured miles and upwardsfrom Lon computed, 


don, when fourteen days notice muſt be given; 2 el miles. | 


and excepting cauſes wherein no proceedings 2 = "IM 
have been had for four terms after iſſue joined; 


in which caſe a term's notice muſt be given, 7 
and fo likewiſe when by proviſo, unleſs the | 
cauſe has been ſtayed by ae or pri- 
„ 

Sunday is to be accounted a day in theſe Sunday one of 
notices, ſo it be not the day on which the no- he d. 


tice was given. 


Every notice of trial, or of executing a Notices and 
writ of inquiry, and all e ought counter mand. 
to be in writing. to be in auri- 

Notice of trial is generally given to the deg * 


5 fendant” s attorney on the back of the iſſue, | 


in this manner, 


7 


2 
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, B. 


a NBA Take notice #3 iat i in this wh for the 1 
Notice trial. fitting in this preſent Michaelmas term al 
_ Guildhall, London. - 
© Your our bumble foods: 

Toth Nov. 1742. 1 | 
attorney for the Plainii "on 
Ten . 8 No indictment, information or ines 
rice of rial ſoever, ſhall be tried at niſi prius before any 
where defen- judge or juſtice of aſſiſe, or niſi prius, or at 
2 ee n the ſittings in London or Weſtminſter, where 
fron ee 9H the defendant or defendants relide above 40 
miles from the ſaid cities reſpectively, unleſs 
notice of trial in writing has been given at 

leaſt ten days before ſuch intended trial, 

4 Stat. 14 Geo. 2. c. 17. . 4. 

| Six days com. In caſe any party or parties ſhall have given 
termand of ſuch notice of trial, as aforeſaid, and ſhall 
ich notice. not afterwards duly countermand che ſame in 
writing, at leaſt fix days before ſuch intended 

trial, every ſuch party ſhall be obliged to pay 

_ unto the party. or parties, to whom ſuch no- 

tice of trial ſhall have been given, as afore- 

ſaid, the like coſts and charges as if ſuch 
notice of trial had not been coun: ermanded. 
Same ſtat. §. 5 N 

Tue to be en- No record 205 nt 5 prius ſhall be ſcaled or 
tered before re- paſſed at the ui. prius office by the cuſtos bre- 
on of pl 4 vinm of this court, or any clerk of. the office, 
* * before the iſſue or part of it be fairly entered 
on record, and ſuch entry and the record of 


n 
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niſi prius be firſt ſigned by the ſecondary of . 

the court. Trin. 1 Fac. 2, Mich. 5 Anne. 

As to the manner of enten iſſues on re- 

: cord, ſee hereafter. \ | 

The nift prius record is to be ingroſſed on Manner of in- 

a preſs of parchment, ſtamped with a double 60% ng the 
half. crown ſtamp. ecord of niſi 

For your direction herein, I ſhall give you "_— 


the following precedent LOTT at the nf 
n office. 


Pleas Ie 0 our lord the king at Weſtminſter 

of the term of in the year 
of the reign of our ſovereign lord George 

| the ſecond, by the grace of God, of Great 

Britain, France and Ireland king, defen- 
der of the faith, and in the year of our + 
Lord 174 | | Roll 


Ms EE. it remembered, ” before, 3, 12288 
to wit 1. 218, to 221.] entering / 4 former 
the whole — verbalim, concluding with wat 
theſe words, © The fame day is given to the 
parties aforeſaid at the ſame place;“ and 
then enter another HE] in the following 

| — | 


Pleas 8 


224 


: Jurata. 


a. 
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Pleas before our lord the king al Weſtminſter 
of - the terms of m ibe year 


of the reign of our ſovereign lord George 


Eo” ſecond, by the grace ef God, of Great 
Britain, France and Ireland king, defen- 
der of the Ty and in ibe ear on our 


2 1 jury lee A. B. plain- 
| tiff, by his attorney, and C. D. 
defendant, of a plea F treſpaſs upon the caſe, 
1s reſpited before our lord the king at Vet- 


t0 wit, 


minſter to [the next return-day after the trial; 


if in the country, make the firſt day in the 
next term the day in bank] unleſs the king's 
right truſty and well beloved William Lord 
Man gſield, his majeſty's chief juſtice aſſigned to 
hold pleas before the king himſelf, ſhall firſt 
come on [the day of trial, if after term the 
firſt day of the fittings] at Weſtminſter Hall 
in the ſaid county of Middleſex, according 
to the form of the ſtature in ſuch caſe made 


and provided, for default of the jurors, be- 


' cauſe none of them did appear; therefore let 


the ſheriff have the bodies of the ſaid ju- 


rors to make the ſaid jury between the par- 
ties aforeſaid of the plea aforeſaid accordingly. 


The ſame day is given to the parties afore- 


ſaid at the ſame place. 5 
Ik the plaintiff and defendant. have any 

addition, add it to the jurata. 8 
If in London, ſay, at the Guildhall of the 


city of London aforeſaid. 
if for the aſliſes, ſay, Unleſs 15 5 7 8 
juſtices aſſigned to take the aſſiſes for the 


count 


* 
* 
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county aforeſaid ſhall firſt come on [the firſt 
day of the aſſiſes] at [the place where the aſ- 
fiſes are held] in the ſaid county. And at 
the end of the juraia add, 
And be it known, that the kingts weil in Lo lend, 
this caſe upon record was delivered to the 

- under-ſheriff of the county aforeſaid on | the 
laſt day of the term] in this ſame term be- 
fore our lord the king at Weſtminſter to be 
executed according to law at his peril, 

The record being ready to be ſeated, you Of /eating the 
carry it to the uiſi prius office to be Caled, record, 
where you pay 75. 64. for the firſt eight 
ſheets, and 75. for every eight ſheets 4 
and 6d. to the ſealer. 

By a rule of court made in Trinity term Record for af 
31 Car. 2. no record of niſi prius for trial of /* not to be 
any iſſue at the aſſiſes, ſhall be ſealed after the 217 le 5 
end of three weeks after any iſſuable term; avecks after | 
but the practice is at preſent altered; for by tz term. 

a judge's order, for which you pay 25. to the p. gige at. 
officer, you may have your record ſealed at tered, 

wes time before the allies.” ” 


A 


— * : _ i : 5 — 
* 


$741 In as bas and jaining of the iſſue the defen- 

dant's chriſtian name was miſtaken ; but the court would 

amend that, it being rightly n before in _ . 

Vent. 25. 

Motion to amend the 4; PRION and jurata in he 2 if 

frius record by the plea roll, the day of nf privs was | LES 
after the day in bank. The verdi& which was for the Rs 
plaintiff was ſet afide, for this is not amendable; and if 

ſo the judge had no authority to try the cauſe. Mich. 

11 V. z. B. R. Child v. Harvey, Carth. 506. 1 R. 

Raym. Firs Salk, 48. Se wide flat. 5 G 1. c. 13. 


2 oy | The 


15. 


5 Stat. 4 W. 
M. c. 24. $- 


Che Attomey's Paattice | 


The form of he venire. 
IEORGE the ſecond, by the grace of 
J God, of Great Britain, France and Ire- 


| land, king, defender of the faith, Sc. To 
the ſheriff of Mzddleſex greeting: We com- 
mand you, that you cauſe to come oe us 


at Weſtminſter, on next after 


lſome day of the term in which thi iſſue 
was joined, and before the day of trial; it 


a country cauſe the laſt day of the term} 
twelve F free and lawful men of the || body 
of your county, [If it be an action on a pe- 
nal ſtatute, inſtead of the body of your coun- 


ty, fay, Of the ed of L. (the 


place where the action is laid in the de- 


claration) in your county] each of whom has 
ten pounds by the year of lands, tenements 


rents, at the leaſt, by whom the truth of 


the matter may be the better known, and 


ho are in no wiſe of kin either to A. B. the 
aintiff, or to C. D. to make a certain jury 
the country between the parties aforeſaid, 


& Of a plea of treſpaſs on the caſe, [as the ac- 


ion bag becauſe As well the ſaid C. D. as the 
3 67 Hh y {aid 


3 1 5 1 » 


( + Raym. 417. 1 Keb. "Hh i. e. rracbellen. 2 
vg 27. Cn. Elim, 618. 
(| Every venire facias for the trial of any iſſue in any 
. or ſuit in any of her majeſty's courts of record at 
 Weftminſier, ſhall be awarded of the body of the proper 
county where ſuch iſſue is triable. Stat. 4 & 5 Au. 
e. 16. f. 7 
1 Provided that ablo ſhall not extend to any action upon 
any pens ſtatute, Se. Same flat. F. 7: | 


— = as a—_ in cm—c a... 80 1 1 E 5 


r 


you, that you cauſe to come before us where- 


in the Court of King's Bench. 227 


ſaid A. B. between whom the matter in va- 
riance is, have put themſelves upon that jury; 


and have there then the names of the jurors 


and this writ. Witneis Hilliam ord Maus- 
feld at Weſtminſter, the 2 3d day of Ottoher 1 in 
the ——— year of our reign. 
„%% SO "Lee and Antonie 
This writ is not 1 but only ſcaled, 
15 which you pay 7d. : 


GEORGE the ſecond, Sc. To the ſhe- Ven 
ni of Lancaſhire greeting : We command genen, ch 
9 
ſoever we ſhall then be in Eugland, on the 
octave of the purification of che bleſſed vir- 
gin Mary, twelve free and lawful men of 
your county, each of whom hath ten pounds 
of lands, tenements or rents by the year at 
the leaſt, by whom the truth of the matter 
may be the better known, and who neither 
to Thomas Neale the plaintiff, nor to John 


Wilding, Thomas Harriſon, &c. defendants, 


are any ways related, to make a certain jury 


of the country between the parties aforcſaid, 


of a plea of treſpaſs and ejectment; becauſe 
as well the aforeſaid Thomas Nate, as the 
aforeſaid John Wilding, Thomas Harriſon, &c. 
between whom the matter is in diſpute, have 
put themſelves upon that jury; and ha ve you 


then there the names of the jurors and this 


writ. Witneſs William Lord Mansfield at Me eſt 
. the twenty- third day of jan in 
* Fear of our reign. 

L. and Antonie. 


Qz2 7 5 Infor- 
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riffs @ defen- the city of Cheſter; ſuggeſtion that the de- 
dant, venire fendant is one of the ſheriffs, and venire 
awarded awarded to the other, and adjudged to be 


we 82258 well awarded. Carib. 925 4 Mod. bs, 
Skin. 104. | 

Of trials by If the plainciff ſhould nor proceed to rial 

proviſo. within the time he ought by the courſe of 


the court, the defendanc having given a rule 
for the plaintiff to enter his iſſue, (if not al 


may have a wvenire by proviſo, and proceed 
to trial. In the venire by proviſo, after the 
words, have put themſelves upon that 
jury,“ add, Provided always, that if 
« two writs ſhall thereupon come to you, 
« you ſhall execute and return only. one a 
e them; and have, Sc.“ | 
But in Lillys Entries, fol. 676. it is dale, 
theſe words are not to be put in the vere, 
but in the diſtringas after plur. al. Vide 
at. 7 & WW C. T 0 


13 OY COONEY) and the defendant. have his 


ter iſſue te = ſex, the defendant ought not to give a rule for 
* „ge the plaintiff co enter his iſſue the ſame term 
% notice of - 

trial given, in which che iſſue is joined, unleſs notice of 
trial hath been given; and in a country cauſe 
the plaintiff is no ways bound to enter bis 

iſſue the ſame term. Praxis U. B. 24. 
What time the The plaintiff muſt enter his iſſue if the ac- 
Plaintiff bas tion is in London or Middleſex, and bring the 


fo enter his 


. ge. Information againſt one of the ſheriffs of | 


- ready entered) and the iſſue being entered, 


-Plaintiff on If the plaintiff enter not his ifue Aich | 
rule muſt my the time allowed by the rule, he (hall. 


No rule ro en- If the action be wid i in l or Middle 


r we als I Ty 


” record i in the office within four days after no- 
| | | | tice 


8 


— 
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tice of the rule; if in the country, before 
the continuance-day of that term, or a non- 
pro may be ſigned and enteret. 1 
No trial can be had by proviſo in London When a trial 
or Midaleſe till default made by the plaintiff 9 proviſo 
after the iſſue is entered on record, nor in © * bad. 
country cauſes. *ill the plaintiff hath made 
default in trying his cauſe the next aſſiſes after 
the iſſue is entered on record; and in neither 
caſe till a rule for a trial by proviſo is en- 
ud. eee U. B. 24. | | 
| Notice of trial muſt be given by the de- Notice of juch 
| fendant to the plaintiff in all cauſes by pro- “ 10 be 
1 
If the defendant does not proceed to trial Cops for %  / 
by proviſo, according to his notice, or coun- going to trial 
termand in time, the plaintiff ſhall have his 2 P. 
colts to be taxed. 55 
Both plaintiff and defendant may carry Boch plaintiff 
down the record at the ſame time, but the 4 deſendant 
trial ſhall be on the plaintiff's record, if he % ©2729 
enters it with the marſhal; but if he refuſes 1 . 
or omits to enter it, the defendant may pro- 
ceed on his record. 5 
| But now the practiſe of trials by proviſo I plainrip 
ſeems to be quite gone; for where any iſſue *42/c 72 pro- | 
ſhall be joined in any action or ſuit at law, _—_— 1 : 
and the plaintiff or plaintiffs in any ſuch ac- Js a: 
tion or ſuit have or hath negfected, or ſhall mer: a; in caſe 
nezlect to bring ſuch iſſue on to be tried ac A nonſuit. 
| cording to the courſe and practice of the court, PF 5 
dle judges, at any time after ſuch neglect, 
upon motion made in open court, (dae notice 0 
having been given thereof) may give the like 
judgment for the defendant or defendants in 19 
every ſuch action or ſuit, as in caſes of non- 
os "03 1 ſuit, 


* 


„ * 
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Unleſs © jof galt, unleſs che judges ſhall, upon "I cauſe 
cau/e ſpall al- and reatonable terms, allow any further ume 
27 urther or times for the trial of ſuch iſſue; and if 
Hime. 
the plaintiF or plaintifts ſhall: neglect to try 
O . g- ſuch iſſue within the time or times fo allowed, 
A Judge then, and in every ſuch caſc, the judges ſhall 
as before. 
— proceed to give ſuch judgment, as atorefaid, 
Stat, 14 Geo, 2. c. 17. f. 1. d 
dll judgmen All judgments given by virtue of this a0 
7 5 ra ſhall be of the like force and effect as judg- | 
_— ments upon nonſuit, and of no other force 
fait. or effect. Same ſtat. F. 2 7 
Defendant is Provided alio, that the Anden or def 
pave 511 fs danis ſhall, upon ſuch judgment, be nd 
e % his, her or their coſts, in any action or ſuit 
he would Where he, ſhe or they would, upon nonſuit, 
Be intitled io be intitled to the ſame, and in no other ac- 
the ſame. tion or ſuit whaiſoever, Same ſtat. F. 3. 
Ofproceedingin In order to apply for judgment upon this 
order to obtain ſtatute as in caſes of nonſuit, you mult give 
1 - pole 1. notice of the motion, and have an affidavit 
e gebe of the ſtate of the proceedings and of the 
plaintiff's default in proceeding to trial, and 
allo of the ſervice of the notice of the mo- 
tion; upon reading of which affidavit and 
of the entry of the iſſue on record, (which 
you muſt have brought into court for that 
purpoſe) the court will make a rule for the 
plaintiff to ſhew cauſe why the like judgment 
ſhould not be given for the defendant as in 
caſes of nonſuit. 
When the venire is returned, you cake 
cout a adiſtringas Jaratores. 


Diftringas GEORGE the ſecond, by the grace of 
- God, of Great Britain, France and Ireland 
 kiog, 


made and provided; to make a certain jury 6. 


{ 


in the Court of King's Bench. „ 

bing defender of the faith, '&c. To the 
ſheriff of. Middleſex greeting: We command 

„that you diſtrain the ſeveral perſons 
riamed | in the panel annexed to this writ, an- 
nex a panel with the ſame names as returned Stat. 3 Geo. 
in the panel to the venire facias, with their 2. C. 25. f 8. 
additions and places of abode; but in caſes ? . 2. © 
of trial at bar, or by a ſpecial jury, the names 44808 2. C. 


of the jurors muſt be inſerted as in the next 18. 


following precedent; and in trials at bar the 
ni prius clauſe muſt be omitted] the jury 
ſummoned in our court before us, between 


A. B. plaintiff, and C. D. by all their lands 


and oh in your bailiwic, fo that neither 
they, nor any one by them, lay their hands 
on them until you ſhall have further com- 
mand therein from us, and that you anſwer 
us of the iſſues thereof, ſo that you may 


| have their bodies before us at Weſtminſter, 


on next after [the firſt return- 
day after the day of trial] or before our right 
truſty and well-beloved William Lord Mans- 
feld, our chief juſtice, aſſigned to hold pleas in 
our court before us, if he ſhall firſt come, on 

[the day of trial, if after term the 
firſt FR of the fittings] at Weſtminſter Hall 


in the county of Mzgaleſex atoreſaid, accord- Stat. 13 E. 1. 
ing to the form of the ſtatute in ſuch caſe c. 30. 


14 E. z. ſt. 1. 


between the ſaid parties of a plea of * debt, > 426 3.0.11. 
ͤ - 5-00 | 

285 
88 Difringas as hs with a Kl ini dtbiti. 


Per Curiam: it is amendable. Paſ. 4 Ann. Bullock v. 
Parſons, 2 R. Raym. 1143. Salt. 454. vide Hob. 


246. 1 Brownl, 232. 1 D. A. 34t. p. 6. Cre. Fac. 


528. 
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las the action is] and to hear their 3 of 


many defaults ; ; and have there then the names 


of that jury and this writ. Witneſs Willian 


Lord Mangield, at Weſiminſter, the day 
of [the return of the venire] in the 


London. 


Apes. 


year of our reign, 
Fe Lee and Antoni, 


If in London it muſt be thus: At the 


Guildhall of the city of London aforeſaid, 


If at the affiſes thus: Or before our ju- 


ſtices aſſigned to take the aſſiſes in your coun- 


ty, if they ſhall firſt come on [the 


firſt day of the aſſiſes] at [the place where 
the aſſiſes are held] in your county, accord- 


ing to, Se. 


This writ is ; only ſealed, foe did you 


pay 7 d. and to the ſheriff, af in Middle 


Diftringas 


1 Jar. in eck. 


7 


ment in B. R. 
Ey original for 
a trial at bar. 


for the return 125. 


GEORGE the N &c To the ſhe- 

riff of Lancaſtire greeting: We command 
you, that you diſtrain Sir Darcy Lever of 
Aterington, knt, Miles Sandys of Hawkeſhead, 


eſq; Sc. being the jurors ſummoned in our 


court before us at Meſtminſter, between T. 
mas Neale, plaintiff, and Jobn Wilding, Tho- 
mas Harriſon, &c. defendants, by all their 


lands and chattels in your bailiwic; ſo that 
neither they, nor any one by them, inter- 
meddle therewich until you ſha!l have another 


precept from us, and that you anſwer to us 


of * 


Cauſe tried 


that day. 


out of the iſſues of the ſame, ſo that you 
have their bodies before us on Sarurday next 
after three weeks from the day of Eaſter, 

| Where 


SM —_ ad — nd | 


in the Court of King's Bench. 
whereſoever we ſhall then be in England, to 
make a certain jury of the county between 
the parties aforeſaid of a plea of treſpaſs and 
ejectment, and to hear their judgment there- 


upon of many defaults; and have you then 
there the names of that jury and this writ, 


Witneſs William Lord Mansfield, at Weſtmin- 
fer, the twelfth day of February in the — 


year of our reign, 
Lee and Antonie. 
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Where it ſhall appear to the court that it Of granting a 


the view of the meſuages, lands, or place in 
queſtion, in order to their better underſtand- 


ing the evidence, the court may order a ſpe- 
cial writ of diſtr ingas to iſſue, by which the 
| ſheriff ſhall be commanded to have ſix out 
of the firſt twelve of the jurors named in ſuch 
writ, or ſome greater number of them, at 


the place in queſtion, ſome convenient time 
before the trial; who then and there ſhall 
have the matters in queſtion ſhewn to them 


by two perſons in the writ named to be ap- 

pointed by the court; and the ſheriff. ſhall. 
by ſpecial return certify, that a view hath 

been had according to the command of the 
writ, Stat. 4 & 5, Anne, c. 16. F. 8. 

| Where a view ſhall be allowed in any caſe, 

| fix of the jurors named in the panel, or more, 


(who ſhall be mutually conſented to by the 


parties on both ſides, or if they cannot agree, 
ſhall be named by the proper officer of the 


court, or if need be, by'a judge, where the 


cauſe is depending, or by the judge before 
whom the cauſe ſhall be brought on to trial) 


ſhall 


will be neceffary that the jurors ſhould have v. 


234 
hall have the view, and ſhall be the firſt. 
- ſworn, or ſuch of them as appear on the jury 


Rule for a 
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to try the cauſe, before any drawing [by bal- 


lot] and fo many only ſhall be drawn to be 


added to the viewers who appear, as ſhall 
make up the number of twelve. Stat. 3 


Dc. 25 16. Made e by . 
| C Geo. 2. c. 37. 


Wedneſday next after three IN of the Holy 
Trinity in the fourteenth year of 1 George | 
the ſecond. 


Gaye and T is 1 that there ide a 
Smith, I writ of diftringas juratores to be 


directed to the ſheriff of the county of Eſſex, 


and containing a clauſe commanding the ſaid 


| ſheriff to cauſe fix or more of the jury impa- 


nelled and returned to try the iſſue between the 


parties, whom the faid parties ſhall mutually 
chooſe, to take a view of the place in queſtion 


before the day of the trial of the ſaid iſſue, to 
wit, on Wedneſday the ninth day of Zuly next; 


and by conſent of both parties, it is further 
ordered, that Richard Gallop, yeoman, on the 


part of the plaintiff, and Simpſon Bullmore, 


yeoman, on the part of the defendant, ſhall 
attend the ſame day, and ſhew the ſaid place 


to ſuch of the jury as ſhall be ſo choſe to 


view the ſame; and that the expences of the 
ſaid view ſhall be equally born · by both 


parties, and no evidence on either ſide ſhall 


be given at the time of taking the ſaid view. 


Upon the motion 
of Mr. Marſh, By the court. 


GEORGE 


4 


in the Court of King's Bench, 


GEORGE the contin; by the 2 Diſtringas 
God, of Great Britain, re and Ireland jur. for a 
king, defender of the faith, Sc. To the“ . 


ſneriff of Suſſex, greeting: We command you, 
that you diſtrain the ſeveral perſons named in 
the panel annexed to this writ, the jury ſum- 
moned in our court before us between A. B. 
plaintiff, and C. D. defendant, by all their 
. and chattels in your bailiwic ; ſo that 
neither they, nor any one by them, inter- 
meddle there with until you ſhall have another 
precept thereon from us; and that you an- 
ſwer to us of the iſſues of the ſame, ſo that 
you may have their bodies before us at Net- 
minſter on Wedneſday after three weeks of Sr. 
Michael, or before our juſtices aſſigned to 
take the aſſizes in your county, if they ſhall 
firſt come, on Monday the ſecond of Septem- 
ber, at Horſham in your county, according to 
the form of the ſtacute in ſuch caſe lately 
made and provided, to make a certain jury 
of the country between the parties aforeſaid, 
of a plea of treſpaſs, and to hear their judg- | 
ment thereupon of many defaults. And in 
the mean time, according to the form of the 

ſtatute in ſach caſe lately made and provided, 
we command you, that you have ſix of the 
firſt twelve of the ſaid jurors, or any greater 
number of them, at the place in queſtion 
upon the twentieth day of Auguſt next enſu- 
ing, who then ſhall have view of the ſaid 
place in the preſence of F. M. on the behalf 
of the plaintiff, and V. F. on the behalf of 


the defendant, appointed by our court before 


us to ſhew 6 laid place to the faid jurors; 
> and 


The attiiey* 6 Wacklce 


and that in what manner you ſhall execute this 
our precept, you make return to us at Vest. 
minſter, and to our. juſtices at the ſaid aſſiſes, 

2 to us this our writ. Witneſs, . | 


Another. And in the mean time, according. to the 
form of the ſtatute in this cafe lately made 
and provided, we further command you, that 
you cauſe fix of the firſt twelve of the ſaid 

jurors impanelled and returned to try the iſſue 
joined between the ſaid parties, or as many 
more of them as you ſhall think fir, to take 
a view of the place in queſtion on te 
day of, Sc. and that the ſaid jurors meet 
on the ſame day at the houſe of E. F. (as in 
the rule for the view) in your county, and 
proceed from thence to view the ſaid place, 
in the preſence of G. H. on the part of the 
plaintiff, and J. K. on the part of the defen- 
dant, appointed by our court before us to 
| ſhew\the ſaid place to ſuch of the ſaid jurors 

43 as ſhall come to view the ſame; and that you 

a 1 make appear to us at Weſtminſter on the ſaid 

—_— next after in what manner you 

| ſhall have executed this our precept 3 and 
that you have chen there this writ. e 


e. 


Another. We command you, that in | the mean time, 
according to the form of the ſtatute in ſuch 
caſe lately made and provided, you have fix 
or more of the ſaid jurors, whom the ſaid 
| Fobn Gape and James Smith ſhall mutually | 
== cChooſe, 1 the place in queſtion on the ninth 
A day of Juch next enſuing, who ſhall then have 
—i - view of the ſame in the Preſence of Richard 
Gallop, 


EF 


— 


in the Court ok King's Bench. 


- Gallop, yeoman, on the part of the plaintiff, 


and Simpſon Bullmore, yeoman, on the part 


4 of the defendant, appointed by our court be- . 
fore; us to ſhew the ſaid place to che ſaid ju - 
tors; and that you return to us at Weſtminſter 


on the day aforeſaid, and to our juſtices at 


the aſſiſes aforeſaid, in what manner you ſhall 
execute this our writ, ſending to us this writ 
ind the names of the faid e a 


Ws 6k 
of there be PRI you make out * 


| fuer for witneſſes, 


GE OR G E the hain V the grace of 9 for 


king, defender of the faith, Fc. To A. B. 


C. D. E. F. G. H. [you may put in four wit- 
neſſes] greeting: We command you, that all 


and ſingular buſineſſes and excuſes being laid 


aſide, you and every one of you be in your 
proper perſons before our right truſty and 
well - beloved William Lord Mangſiela, our chief 


Juſtice aſſigned to hold pleas in our court be- 


4 
| * 
— 


* If a witneſs being ſubpœna'd does not attend, it i- 
a good foundation for an attachment, the diſobedience 
do the ſubpena being a contempt to the court; and tho? 


an action may be brought on the ſtatute of Elizabeth, 
yet that is a more dilatory method and more difficult to 
proceed in, which encourages witneſſes not OR 
frequently upon trials at which they are ſubpcena'd 

appear and give evidence, and therefore the rule for 5 
attachment in this caſe was made abſolute. Trin. 2 
Gee. 2. Wyat v. Winkford, * 2 L. Ram. 1528. 2 Stra. 


Sto. ve K. B. 45. 


3 


TY hq 1 | | | fore 


God, of Great Britain, France and Ireland nee: 


— 


„ 
7 —— —— _ — — 
ets PET." * 4 0 . 1 2 | 5 y Y 8 e N I - 
. 
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+ Fat tbe fore us F at Weſtminſter Hall in 'the county 
Men, fay, be. of Middleſex, on the day orf 

„ next | the day of the trial] to teſtify all and 
to take the af. ſingular what you, or either of you, know 
fiſes in te in a certain action now pending undetermined 


_ county / — jn our court before us, between J. K. plain- 


tiff, and L. M. defegdant, of a plea of treſ- 
paſs on the caſe, [as the action 1s] and at that 

day to be tried by a jury of the country; and 

this you, or any of you, are by no means to 

omit, under the penalty upon each of you, 

of one hundred pounds. Witneſs Willian 
Lord Man geld, at Meſiminſter, the 

day of [a day in term before the trial 

+ +." andfervice] in the year of our reign. 
ISDN ie SIN ot eee 
Apræcipe for . Middleſex, A 3 to eeſtify 5 4 B. 
the office. 0 wit. I plaintiff, againſt C. D. de- 
Fendant, of a plea . LORIN _ the caſe, 

K. R. attorney, | | 


* 


ee 1738: ) 
" ow pay for: being this writ TL 8. 
Sealing 74. 
Lou muſt take out a . for each vitteß : 
to the following 10 e is It * 
2 0 Mr. Berjathin Patker, 5 | 
A ſubpoena | D virtue of a writ of ſubpæna to you di- 
ticket: J) rected, and herewith ſhewn unto: you, 


you are commanded perſonally to be and ap- 
pear before the right honourable William Lord 

Mansfield, lord chief juſtice of his majeſty's | 

court of King's Bench, on Monday the fit- 

teemth. LO of Fuly inſtant by - eight * 4 
| cloc 


— 


in the Court of Ring 8 Bench. 


dock in the forenoon of 'the ſame day, at 


Weſtminſter Hall in the county of Middleſex, 
to teſtify the truth according to your know- 
ledge, in a certain cauſe now depending, and 
there to be tried between Morgan Edwards, 
eſq; plaintiff, and Griffith Roberts, defendant, 


in a plea of treſpaſs on the cafe, on the part 


of the defendant; and hereof you are not to 


fail, upon pain of one hundred pounds. Da- 
ted the tenth day of July in the year 


of the reign of our ſovereign lord George me 
ſecond, king of Great Britain, Sc. in the 


year of our lord 1758. 

| Ws S. atorney by ogra gg Ons 
for the e. y the court. 
dant. | 25 : 


1 any of ihe witneſſes ſhould | be in pri- 


ſon, you may have a habeas corpus ad l 
| candum. ; 


' 


239 


E E OR G E the FIR 1 by the grace of * Habeas cor- 
God, of Great Britain, France and Ireland pus ad teſtifi- 


king, 


= A general rule was mods by the court, that no 


habeas corpus ( ad Jeftificandum ) of. either fide, civil or 
Fee be granted without an affidavit that they 


are 
Ling againſt Layer, Forteſe. Rep. 396. And in this caſe 
Hre juſt. ſaid, he never granted one in a civil caſe at 
his chambers without an affidavit ; and agreed, a judge 
might grant one at his chambers on an affidavit, and in 
a civil caſe ſaid, that ſometimes they give ſecurity. 


Nota; this affidavit muſt be made by the party plaintiff, | 


or defendant applying for the habeas corpus; and ſo it 
is on an * to put off a trial upon affidavit of the 
abſence of a material witneſs: This affidavit muſt be 


made by the defendant, for no one elſe can juſtly Iwear 
_ that the witneſs is a material witneſs. 


terial witneſſes. Mich. ꝙ Geo. 1. B. R. The 


candum. 
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8 king, defender of the faith, Sc. To the 
warden of our priſon of the Fleet. greeting: 
We command you, that you have the body of 
E. F. detained in our ptiſon under your cu- 
ſtody as it is ſaid, »bY whatſoever name he may 
a 


be known in the ſame, under ſafe and ſecure 
conduct, before our right truſty. and well be- 


* loved William Lord Mangfeld our chief juſtice, 


aſſigned to hold pleas in our court before us, 
At Weſtminſter 125 in ehe county of Miadale- 


Ju, an the N day of [the 


day of the trial] at + o'clock in the 


noon of the ſame day, "there to teſtify the 


truth of his knowledge 1 in a certain cauſe now 
depending in our court before us, and then 

and there to be tried between AH. B. plaintiff, 
and C. D. defendant, in a plea of treſpaſs on 

” bghe caſe, and then immediately after the ſaid 
E. F. ſhall have then and there given his teſti- 

mony before the ſaid chief juſtice, to return 

the ſaid E. F. to our ſaid priſon, under, ſafe 


Ib! be + VPrit. Wilen Ge. 
3 Lee GT Antoni. 


Of examining | ll a witneſs be going re ſea, fo that 


interrogatories rule of court be examined before one of the 

—_— HE Judges of the court upon interrogatories, but 

notice of the time of the examination muſt be 

| ©.  giveno the attorney on the other fide, who 


' ſhall be at liberty alſo to croſs- examine him, 
and the depolicions ſo taken . be read as 


| . evidence at the trial, 


- \ * Yo | 
- bs TY 


"I and ſecure conduct; and have then there this 


' witneſſes on he cannot be had at the trial, he may by 


5 , cw 


Cc the Court of King 8 2. 


The form of the interregatories 


ries for the ſtered to E. F. a witneſs to be 
plaintiff, produced, ſworn and examined 
5 on the part and behalf of A. B. 
plaintiff, againſt C. D. defen- 

, - dant, before Sir Michael boſ- 
ter, knt. one of his majeſty's 
juſtices of the court of King's 
Bench, purſuant to a rule of the 
ſaid court, made on Wedneſday 
next after the morrow of Sc. 
Martin in the elventh year of 
king George the ſecond. 


ee to be admini- 


Inprimis, Do you know the parties plain- 
tiff and defendant in the title of theſe inter- 
rogatories named, or either, and which of 
them, and how long have you known them, 
either, and which of them? Declare. 

Second Item; Was you in the year, &c. 
for [aſking the witneſs ſuch proper queſtions | 
relating to the matter in iſſue as he is ca- 
pable of anſwering 15 


ſtered on the behalf of the de- 
fendant to E. F. a witnels to be 


produced, (as before) 


ries "a the 
defendant. | 


Incerrogato- ene to be admini- 


Tbeſe interrogatories muſt be Gened by 


counſel ; and after the witnels is examined by 
boch parties, the judge's clerk will deliver 


out _ of -the depoſitions. 


R ; = 
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On circuit In every cauſe to be tried before the judges 
aorit and re. in their reſpective circuits, the writ and re- 
ee cord ſhall be entered together, and no record 
a ſhall be received without the writ, Trin. 10 

| „ 9:31 66.8. 
Jo be entered No writ and record of nifi prius ſhall be 
before firfl fit. received at the afliles in any county in Eng. 
\ #5 8 land, unleſs they ſhall be delivered to and en- 
3 tered with the marſhal, before the firſt ſitting 
pee Fork: of the court after the commiſſion- day, ex- 
cept in the counties of Zork and Norfolk; and 
there the writs and records ſhall be delivered 
to and entered with the marſhal before the 
firſt ſitting of the court on the ſecond day af. 
ter the commiſſion day, otherwiſe they ſhall 
Cauſe to be not be received. Every cauſe ſhal] 1 tried 


tried in orden in the order in which it is fo entered, with. 
as entered, 


out any preference or delay, unlefs it ſhall 
e be Bos _ to the ſalisfaction of the judge 
in open court, that it is impracticable or in- 
convenient ſo to do, who thereupon may 
make ſuch order for the trial of the cauſe, 
ſo put off, as to him ſhall ſeem juſt. - Hil, 14 
Goo. 5 
A lift of the cauſes when ſo entered as 
"i ſhall be made by the marſhal, and 
forthwith fixed up in ſome publick place in the 
niſi 7 prins court, ihere to remain during the 
whole time of the aſſiſes. Same rule. 

Per Helt ch. j. Where a tradeſman brings 
an action, his books are not evidence for kim; | 
yet if the defendant deſires that the books 
may be produced, and the plaintiff refuſes, 

his caule is very ſuſpicious. Comb. 261. 


Liſt of . 
as entered to 


be fixed up. 


11 


in the Court of King's Bench. 243 


in the judge's book two days before the ſit- 


If your cauſe is to be tried in London or I London o- 


Middleſex within the term, it muſt be entered Middleſex 
cauſe to be en- 


ting, for which notice of trial is given: other- rayon. _ 
wiſe a ne recipialur may be entered by the de- before fitting. 
fendant. Fil. 15 & 16 Car. 2. „ 
No record of ii pris will be received at In Middleſex 
any fitting after term in Middleſex, unleſs the 744974 4e be 
fame ſhall be delivered to and entered with £74 414 
5 entered within 
the marſhal within two days after the laſt 2 45 fler 
day of every term. 5 the laſt day of 
| 5 | | 8 term. 

No record of niſi prius will be received at Aud in Lon- 
any fitting, after term in London, unleſs the don the day 
fame ſhall be delivered to and entered with 2% the day 

| tio which the 

the marſhal the day before the day to which fing all be 
the ſittings in London ſhall be firſt adjourned. ' adjourned. 
And every caule to be tried at nt privs in o 2 tot 
London and Middleſex, ſhall- be tried in the z+ie2 as en- 
order in which it is entered, (beginning with zered, unleſs, 
remanets ), unleſs it ſhall be made out to the & 
ſatisfaction of the judge of ui prius in open 
court, that there: is reaſonable cauſe ro the 
contrary, who thereupon will make ſuch or- 
der for the trial of the cauſe ſo put off, as to 
him ſhall ſcem juſt. Notice given by the 
clerk of ni// prius, Mich, 17 Geo. 2. 

You pay tor entering a cauſe 115. 8 d. viZ. 


Chief juſtice 65. 8 d. Marſhal 45. Cryer 15. 


If the cauſe is to be tried at the ſittings af- 4: fittings ae 
ter term, no me recipialur can be entered until“ m no ne 
after proclamation made by the order of the . 
chief juſtice for the attornies to bring in their „ien. 
records; and then if the record be not brought 
in, a ne recipiatur may be entered. 


R 2 1 
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Plaintiff hin- If the plaintiff be hindered from trying | 
dered of trial his cauſe By the defendant's entering a ne re- 
a ede he plaintiff may try it the n 
et cipiatur, the plainti y try ext 
the cauſe at fitting, if in London 'or Middleſex, upon 
next fitting on giving notice to the defendant or his attor- 
notice. ney on the day of the ſitting, on which it 
ſhould have been tried, before the rifing of 

| the court. Mich. 4 Anne. b 
Ar he may if In like manner, if notice of trial be given 
* * for a day certain in London or Middleſex, and 
avbich firſt no- the plaintiff is not ready on that day to pro- 
ice æuds given. ceed to trial, the cauſe may be tried the next 

ſitting, upon giving like notice, as where a 
nue recipiatur is entered by defenda | 
I not tried at But in either caſe, if tte caufe be not tried 
next filling, at ſuch next ſitting, notice is to be given as 
notice to be 8 | . | 
Lion arae 2 firſt, unleſs it be made a remanet, when 
Fr/t, unleſs a new notice of trial is never given, but the 
remanet. defendant is bound to attend ?*fil the cauſe is 
tried. Vide 2 Str. 1119. Notice to be 
continued but once. 
 Tevo days no. Two. days notice of a —— of 
eee trial is ſufficient, unleſs it be of a trial to be 
e hat at* the aſliſcs, and the countermand is 
given to the agent in town; in which caſe it 
ought to be four days before the commiſſion- 
day. But the days muſt be reckoned exclu- 
five : for a countermand on the 16th, the 
aſſzes being on the 19th, is bad, 2 §/r. 849. 
Sed vide antea, fol, 229. 
If plaisi If the plaintiff does not 8 to trial, 
n coumter- or countermand in time, the defendant, on 
mand, defen- 
0 affidavit of attendance and neceſſary expences, 
bis cojts, hall have his coſts to be taxed by the ſecon- 


Ny; 


If 


| the defendant, and afterwards gives freſh no- 


| cept in ejectment) becauſe the defendant has a 8 


| holders, or perſons qualified to ſerve on ju- 


in the Court of King's Bench. 245 


If the plaintiff gives notice, but does not Tria/ net ſfay- 

proceed to tr tal, whereby colts are taxed for ea for not pay- 
ing cofts for 

tice, (perhaps with defign to put the defen- e 
dant to further coſts) yet the court will not mer notice. 
ſtay the trial *cill the firſt coſts are paid, (ex-! * 0 
; 3 alk. 3 
remedy for them; and if the plaintiff ſhould , R. Raym. 
not try the cauſe purſuant to his ſecond no- 697. 
tice, the defendant will again have coſts, and 
the like remedy to obrain them. | 


All iſſues to be tried at the bar are to be 7:14; at bar 


tried by a ſpecial jury ſtruck by the ſecondary, &. /pecial ju- 


which is in this manner: The ſheriff attends 777 
the ſecondary with the book or liſt of free- 
ries; and the ſecondary, in the preſence of 3 
the attornies of both parties, names thereout 
forty-eight, of which twelve are ſtruck out 
on each ſide, and the remaining twenty- four 
are to be returned by the ſheriff to try the 
iſſue; and if either of the parties ſhall neg- 
lect to attend the ſecondary on ſtriking a ſpe- 

cial jury, the ſecondary on behalf of the ab- 
ſent party ſhall ſtrike out twelve names. Tr. 

$1.3. 2 Ell. Pr. Rep. 122, 123. 1 vat. 


405, 625, 648, 649, 651. 1 Mod. Ca. Law 


and Eq: 245, 248. 2 Fon, 222, Stat. 3 Geo. 
2. C. $5: $15; 16, 17 mil 8 Gee. 


B. R. The King againſt Fobnſon. 


The manner of 


friking a ſpe- 


* 


The ſecondary and under-ſheriff had for- 4, ,z, 3 


merly each a guinea a ſide from plaintiff and the parry 
defendant; but now by act of 3 Geo. 2. c. applying for a 
2 5. the whole charge of ſtriking the ſpecial / _ yur 


Pp 
1 2 . . A A . * . 
Jury lies on the party applying for it. 7 3 4 


. A trial 


the court, but 
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No rrial at A trial at bar is ſeldom allowed by the 
bar in an iſ. court to be in an * iſſuable term, unleſs the 


ſuable term, 

except. | | Crown is actually concerned i in inered; 
Andr. 271, „ 

273. 


Trial atbar Every 1 at bar, here the proceeding 


' by original are by original, muſt be on the guar!io dit 


— 5 2 poſt, after the return of the venzre facias, as 
of the venire, if the venire be returnable on the octave of 
St. Marlin, being the 18th of November, the 
trial muſt be on the 21ſt of November. Sed 
Q. & vide antea diſtringas, fol. 230. 
Day of trial The day of the trial: at bar is always ap- 
at bar tobe pointed by the court; but yet the plaintiff is 
appointed oy 2 liberty to countermand his notice of trial, 
plaintiff may and to prevent the cauſe being tried on that 
countermand, day, which if he does, it cannot afterwards 
be brought to trial, unleſs ſome day be ap- 
pPointed again by the court. 
Ager trial ac T After a trial at bar no new trial ſhall be 


bar no new granted in any cauſe, unleis it appears that 


trial, unleſs, - chere 


6—— 


af Arg. A 8 7 cannot be mids for a trial at 
bar between the ſame parties in the ſame term, nor can 
it be in an iſſuable term. Paſch. 4 Geo. 2. B. R. Fitz. 
Gibb. 267. But on a motion for a trial at bar the next 
term, though an 1ſfuable one, the court ſaid, chat the lord 
chancellor had declared to them, that if the court could 
not diſpenſe with their rule againſt trying cauſes at the 
bar in an iſſuable term, he muſt and would decree the 
iſſue againſt the defendant þr0 Tonfeſſo ; and upon that 
they ſaid they would diſpenſe with it, and accordingly 
did. Mich. 4 Geo. 2 B. R. 1 Barnard. 370. | 

+ After a trial at bar, tho' the court diſſatisfied with 

the verdi&, a new Trial denied; and ſaid, it had never 
been done here but vpon iſſues out of chancery, which 
being only to ſatisfy the conſcience of the chancellor, 
are not fricti juris. 1 R. Raym. 5 14 Salk. 648. 
| Carth. 

© 


in the Court of King's Bench. 247 
chere has been ſome corruption or miſde- Vide Andr. 


meanor in the jury. Mich. 11 W. 3. B. K. 373: contra. 


Argent v. Darrel, Carth. 507. 
When the trial is over, in Landon and Mid- 
deſex the aſſociate delivers you the record - 


the 
the 


immediately, and you ingroſs the pgtea on 

4 the back of the record. At the aſſiſes the 

a Wl affociate keeps the record *cill the next term, 5 

of ad indorſes the poſtea. 

he Afterwards, that is to fay, on the * and Poſtea jor the 

xd Bf ir the place within contained, before William flo oil r 
Lord Mansfeld, the chief juſtice within writ- nun elt fac. 

pr ten, Robley, gent. being aſſociated un- 

i to the ſaid chief juſtice, by force of the ſta- 

al, tute in that caſe made and provided, the with- 

at in named A. B. (the plainuff) came by his at- 

d torney within contained, andthe within named 

P. C. D. (the defendant) although ſolemnly de- Dęfendant 
nanded came not, but made default. There- t default. 

be fore let the jurors of the jury within men- 

at tioned be taken againſt him by default; and 

ic wle jurors of that jury being ſummoned came, 

8 who to ſay the truth of the within contents, 

an being choſen, tried and ſworn, ſay upon their 

. oath, that the within mentioned writing obli- 


x WW g2tory is the deed of the within named C. D. 
ü as the within written A. B. has within de- 
he MW clared againſt him; and they aſſeſs the da- 


he mages of the within named A. B. by occa- 5 
ſion of the detaining the within written debt, 

over and above his coſts and charges by him 

th > of + = about 

er — K — — 

1 


r, Carth, 507. Holt 702. | Salk. 135 Fareſl 70, 121, 156. 

8, Holt 265, 266. N 

n. A cauſe cannot be tried at bar where the action i is laid ; 
| in * by reaſon of their charter. 2 Sa/k. 644. 8 
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1 about his ſuit in this behalf expended, to 
twelve pence, and for thoſe coſts and Charges 
to forty ſhillings. 

Poſtea at dle Afterwards, an the day and at the place 
Mes. within contained before Sir E. W. knt. one of 
PE. the juſtices of our lord the king of the bench, 
and 8.8.8, eſq; one of the barons of the Ex. 
chequer of our ſaid lord the king, juſtices of our 
ſaid lord the king aſſigned to take the aſſiſes i 
the county of the city of York, according to 
the form of the ſtatute, c. the within named 

A. B. (the plaintiff) came by, Ec. 
| Where one of Afterwards, on the day and at the place 
the judges does within contained before Sir M. F. knt. one of 
v come de the the juſtices of our lord the king of the bench, 
Me and F. S. eſq; to the ſaid Sir . F. and Sit 
T. P. knt. chief baron of the Excbequer of 
our ſaid lord the king, juſtices of our ſaid lord 
the king, aſſigned to take the aſſiſes in the 
county of Cornwal, by form of the ſtature, 
Sc. in this behalf aſſociated, the preſence of 
the ſaid Sir J. P. not being expected, by vir- 
tue of the writ of our ſaid lord the king of / 
non omnes, Fc. the within named A. B. came 

F 
For plaintiſf Say, That the within named C. D. doth 
en nil debet. owe to the within named A. B. the 5000 
within mentioned, in manner and form 4s 
the ſaid A. B. within complains againſt him, 
and aſſeſs, Sc. [as the laſt.] 

For the plain. Say, That the within named C. D. did un- 


tiff on non af. dertake * in manner and form as the within 
ſumpſit. | named 


Cr 


— 


IF. 


0 9 


15 Verdia tha she defendant aſſumed modo & forma, 
without ſaying to whom, — Ney 83. | 


in the Court of King's Bench. 249 
named A. B. within complains againſt him, 
and they aſſeſs the damages of the faid A. B. 
by occaſion of the not performing the within 
mentioned promiſes and undertakings, over 
and above his coſts, Sc. ut ſupra. 

Say upon their oath, That the within na- For plaintiff 
med C. D. is guilty of the premiſſes within ia treſpaſs. 

laid to his charge, in manner and form as the 

faid A. B. within complains againft him, and 

they aſſeſs the damages of the ſaid A. B. by 

occaſion thereof, over and above, c. 

Say upon their oath, That the ſaid Cathe- For plaintiff 
rine Franklin has, and on the day of exhibit- 9» Yue of | 
ing the bill of the within written K. J. to wit, mags admint- 
on the tenth day of April in the year 

of the reign of our ſovereign lord the preſent 
king, had divers goods and chattels, which 
were of the ſaid Richard Frontlin at the time 
of his death, in her hands, to be admini- 

ſtered, to the value of the debt within ſpe- 
cified, whereby the ſaid 7. R. might have 

been ſatisfied of his ſaid debt, to wit, at 
Marlborough within written, in the county 
aforeſaid; and they aſſeſs the damages of the 

ſaid J. R. by occaſion thereof, over and above 
his coſts and charges by him about his ſuit 

in this behalf expended, to and for 

theſe coſts and charges to 40. 
Say upon their oath, That the nid Charles For plaintig 
Trubfhawe is guilty of the treſpaſs and eject - in . 


un- ment within written, in manner and form as 
hin the ſaid William within complains thereof 
ned againſt him; and they aſſeſs the damages of 
the ſaid William by occaſion thereof, over and 
— above, Ce. A - 


4 


%. 


2460. 


In ejectmeni, 
guilty as to 


part, not guilty 


as to the reſt- 
due. 


For plaintiff 
within ſix years next before the within written 


on non aſ- 
ſumpſit infra 
ſex annos. 
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As to the treſpaſs and ejectment of one 


moiety of the within written tenements, they 
ſay upon their oath, that the ſaid C. D. is 


guilty thereof, as the faid A. B. within com- 
plains thereof againſt him; and they aſſeſs; 
vide antea.] and as to the treſpaſs and eject- 
ment of the other moiety of the tenements 
within written, the faid jurors fay upon their 
oath, that the ſaid C. D. is not guilty thereof, 
as the ſaid A. B. has within by pleading al. 


ledged. Therefore, Sc. 


Say upon their oath, that the ſaid nn 
day of exhibiting the within ſpecified bill of 


the ſaid Edward, to wit, on the within writ- 


ten firſt day of April inthe year of 


the reign of our ſovereign lord George 18 


Plaintiff . 


non · proſs'd. 


ſecond, now king of Great Britain, c. 
the within written declaration ſpecified, um 


dertook in manner and form as the ſaid Ed. | 
ward has within by replying alledged ; and |} 


they aſſeſs, &c. 
And the jurors of that jury being ſum- 


moned came, who to ſay the truth of the 


within contents were choſen, tried and ſworn, 
and after evidence being given to them of 
and upon the flue within contained, went 
from the bar of this court to diſcourſe of their 
verdict of and upon the premiſſes; and after 


the ſaid jury had diſcourſed and agreed among 
themſelves, they came back to the ſaid bar 


"ow give their verdict in this behalf; upon 


- which the ſaid Thomas Maſſiter being ſolemnly 


demanded came not, nor did he further pro- 


ſecute his ſaid bill againſt the ſaid Thomas, 


Therefore, &c. 
For 


| next before the ſuing out the ſaid writ, break 2 
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For the defendant's damages, according to 
the form of the ſtatute, to 51. 105. | | 
Were choſe, tried and ſworn, upon which uur aizh- 
for certain cauſes moving as well the ſaid chief drawn, 
| juſtice as the parties, E. F. one of the jurors 
of the faid jury was withdrawn from the pa- 
nel, and the reſidue of the jurors of that jury 

were intirely diſcharged from giving any 

verdict of and upon the within written pre- 

miſſes, Sc. ü on Ph Wes . | 

Say upon their oath, That the faid Thomas Fur ib. defen- 

King and Obadiab Reynolds are in no wile guilty dants on not 
of the treſpaſs in the declaration within ſpeci- Si in irg 
fied, as the ſaid Thomas and Obadiab have by V% 
their pleading within alledged. Therefore, &c. 

Say upon their oath, That the ſaid Ed. Fer the defen- 
ward did not, at any time within fix years _ in " 
as on the 


5 ET ü ſtatute li- 
and enter the houſe of the ſaid Thomas, nor-, 


take and carry away the goods and chattels, pleaded. 

and money of the ſaid Thomas within con- 

tained, as the ſaid Edward has within by 

_ pleading alledged, Sc. e 
Say upon their oath, That the ſaid Ed. Fur the defen- 

ward, at the time of exhibiting the bill of dan! on plene 

the ſaid Robert within ſpecified, had fully ad- adminiſtravit. 


miniſtered all the goods and chattels which 


were of the ſaid Thomas at the time of his 
death, in his hands to be adminiſtered ; and 
that he the ſaid Edward has not, nor on the 
day of exhibiting the within ſpecified bill, 
or at any time afterwards, had any goods or 
chattels which were of the ſaid Thomas at the 
time of his death, in his hands to be admi- 
niſtered, wherewith he was able ro pay the 
debt within ſpecified, or any part thereof, 
| | to 
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| to the ſaid Robert, as he in bar of the ſaid 
© Robert has within by pleading alledged. 
For the plain- Say upon their oath, That the ſaid C. P. 
ziff in plene on the day, Sc. had divers goods and 
adminiſtravit. chartels, which were of the within named 
L. R. at the time of his death, in his hands 
to be adminiſtered, to the value of, Ge. 
whereof he might have ſatisfied the ſaid A. B. 
the within written debt, as the faid A. B. 
within by replying has alledged, and they aſ- 

| ſeſs, Sc. 
For difendan Say upon their RY That the within na- 
executor, that med William Bulkly, the teſtator, did not in 
bis teflator his life-time undertake in manner and form 
PAY NE a. as the ſaid Y/j1/iam bas within declared. | 
Poſtea on non- Afterwards, on the day and at the place 
uit. wit '. in contained before William lord Mansfield, 
chief juſtice within named, and Rob- 
ley, gentleman, aſſociate to him by form 
of the ſtatute in that caſe made and provided, 
cometh as well the within named S. V. (the 
plaintiff) as the within written F. M. (the de- 
fendant) by their attornies within mentioned, 
and certain of the jurors of the jury whereof 
mention is within made, to wit, J. 7. Ce. 
being drawn by ballot, according to the form 
of the ſtatute, Sc. and being called over 
likewiſe come, who to ſpeak the truth of the 
matters within contained, being elected, tried 
and ſworn, conferred together about giving 
their verdict; and having conferred together, 
were agreed to give their verdict: Where- 
upon the ſaid S. V. although ſolemnly called, 
cometh not, nor hath he further proſecuted 
his writ within mentioned againſt the ſaid 
4 AL, Therefore, Sc. 


ay 
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Say upon their oath, That the within na- For be plain- 
med C. D. is guilty of the within written rref. if in eh 
paſs and aſſault, as the ſaid A. B. within com- 2 
plains againſt him; and they aſſeſs, Sc. : 

As to the firſt and laſt promiſe in the de- Part for the 
claration within mentioned, they ſay upon E, part 
their oath, That the ſaid C. D. undertook 3 
manner and form as the ſaid 4. B. within — 
complains againſt him, and they aſſeſs the da- 
mages of the ſaid A. B. by occaſion thereof, 
over and above his coſts and charges by him 
about his ſuit in this behalf expended, to 101. 
and for thoſe coſts and charges to 405. and 
as to the reſidue of the promiſes and under- 
takings in the ſaid declaration alſo within 
mentioned, the ſaid jurors further upon their 
ſaid oath ſay, That the faid C. D. did not un- 
dertake in manner and form as the ſaid C. D. 
within by pleading for himſelf has alledged. 

Therefore, SSW. 

Say upon their oath, That the ſaid R. P. One d efendant 
is guilty of the reſpaſs within written, as the g/) in tre/ 
faid A. B. within complains thereof againſt 2% I 
him, and they aſſeſß damages, Sc. And the 

ſaid jury further too their ſaid oath ſay, 
that the ſaid JF. and VJ. are not guilty of that 
treſpaſs, as the ſaid F. and W. within by plead- 
ing for themſelves have I.” een, 

Ce. 

As to the iſſue within written, between 02 ſeveral if 
the ſaid A. B. and the ſaid J. and V. within lues in aſſault 

Joined, they ſay upon their oath, That the _ 
ſaid F. and W. are guilty of the treſpaſs, aſſault 

and impriſonment within written, as the ſaid 
A. B. within complains thereof againſt them; 
and as to the other iſſue within written be- 

| __ tween 


be attoꝛney 5 Prakfre 


tween the faid A. B. and the faid G, within 
firſt joined, the faid jurors upon their oath 


further ſay, That the ſaid G. is guilty thereof, 


as the ſaid A. B. within complains thereof 
againſt him. And as to the laſt iſſue within 


written between the ſaid A. B. and the ſaid 


G. within laſt alſo joined, the ſaid jurors upon 


x their ſaid oath further ſay, That the ſaid G. 


on the day and year within written of his own 


proper injury, without the cauſe by him with- 
in alledged, made an aſſault on the ſaid A. B. 


For the 155 

tiff in a plea 
of ſolvit ad 
diem. 


— 


and beat, wounded and evil treated him, ſo 
that his life was greatly deſpaired of, in man- 
ner and form as the ſaid A. Bi within by re- 
plying has alledged; and they aſſeſs the da- 
mages of the aid A. B. by the occaſion with- 
in written, over and above, &c. 
Say upon their oath, That the ſaid 8 
did not pay to the ſaid . B. the within ſum 


of 10/7. upon the within written- day 


of which upon that day he ought 'to 


: have paid, as, Sc. and they aſſeſs, &c. 


Poſtea to be 
marked before 
cofts taxed. 


Four days to 


Every attorney who receives any poſtea 
from the aſſociate ought to get it marked by 
the clerk of the poſteas within two days af- 
ter he receives it. Trin, 2 Fac. 1, But now 


it is thought ſufficient if the poſtea is marked 


at any time before the coſts are taxed; you 
pay the clerk of the poſteas 447 then you give 


a rule on the poſtea with the clerk of the rules, 
for which you pay 1 5. 4d. Vide Andrews 296. 


No judgment can be entered upon a vrit 


move in arreſt of nif; prius, or inquiry given either for plain- 


of judgment, 
o for a new 
trial. 


tiff or defendant, until the expiration of four 


days, excluſive of the entry of a rule for judg- 
ment, 


— 
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ment, during which four days tlie party, 
againſt whom the verdict paſſed, may move 
the dourt in arreſt of judgment, or for a new 
Sunday, or any other day on which the Sunday, or! 
court doth not ſit, is not accounted one of K 2 
the four days, unleſs the rule be entered on ,,,.; Sr EA 
the laſt day of the term, or within four days ir, is not ac- 
after the term, (during which four days it is counted one of 
the practice to enter theſe rules as of the laſt the four days, 
day* of the term); and at the expiration of 
four days excluſive after. entering ſuch rule, 
judgment- may be entered. 

This rule ought not to be entered before R = to be 
the day in bank, and is not neceſſary if the. 4% i, or 
plaintiff be nonſuited, but judgment in that er vn a non- 
caſe may be entered immediately after the air. 

day in bank. £ _ 
If the party moves for a new trial, and it No motion for 
is denied, he may afterwards move in arreſt © 7 #ri@/ 
of judgment; but if he moves in arreſt og any 
judgment and fails, he cannot afterwards jugemeze. 
move for a new trial. 

After the rule for judgment is out, you Of fgning 
mult get the nf prius record ſtamped with a judg- 
double half crown ſtamp, and then apply to“ 
the ſecondary to tax the coſts; which being 
done, the judgment is to be entered of re- 
cord, and ſuch execution as may be neceſſary, 
properly ſued our, 


Tf the iſſue joined be not an iſſue in fact, Method g. 


but an iſſue in law, as a demurrer, then as © 3% 
ſoon as the paper- book is returned you muſt ap * 
enter the proceedings on record, which being 
brought into court, you get a counſel to move 
for a concilium, and then enter the cauſe * 

F £ | the 


— 


Sen % - 


r 


© 
— ws * The —— ů — 
mer * * a 


— N — — — 5 N nach app ' 
» _ 1 5 AA yo puta 
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the clerk of the papers, and deliver the pa- 


per- books to the judges in manner before di- 


Fudgments by 
default in 


debt. 


on a judgment roll the judgment 1s to be en- 


In caſe. 


By relicta > Vip 
rificatione. 
Notice of in- 
19. 


rected; and the court upon the argument 
wil give judgment. 


Of judgments by default &c. 


Where the defendant does not plead by the 
time limited, or judgment is given againſt 
him on demurrer, if it be in debt, the judg- 


ment is final, to be ſigned on a double half. 


crown ſtamp'd ſheer of paper, on which and 


tered in manner as hereafter is directed. If 


the action is in caſe, treſpaſs, c. the Judg- 


ment is only interlocutory *cill a writ of in- 


quiry be executed, and is ſigned on a double 


pony ſtamped ſheer of Paper. Vide Carth, 
„ 


roy confeſs the action. 
You give che like notice in all caſes of exe- 


cuting a writ of inquiry, as of a trial, except 


where the practice is altered by the Sat. 14 


Geo. 2. c. 17. Vide antea, fol. 222. 


0 bs cnet the 3 pleaded « not ig a 


then relicka werificatione confeſſed the action, and the de- 


fendant's attorney ſubſcribed the declaration accordingly. 


Upon which it was moved, that the court would pe: mit 


the plaintiff to enter judgment for himielf. But per cu- 


riam, the defendant's attorney ought to come in proper 


perſon before the maſter of the office, and do it there. 
_ And though it was urged that the attorney could not 


come by any poſlibility, yet the motion was denied. 


Trin. 10 3. 1 K. Raym. 345. | 
* | =. Notice 


8 


After a plea the defendant may * relifts Ve 


in the Court of King's Bench. 


- 


1142. 


God, of Great Britain, France and Ireland 


king, defender of the faith, Sc. To the 
ſheriff of Middleſen greeting, Whereas A. B. 
lately in our court, before us at F/eſtminfter, 

by bill, without our writ, impleaded C. D. 
being in the cuſtody of the marſhal of our 


Marſhalſea, before us; for this, to wit, that 


whereas the ſaid C. D. on | ſet forth the whole 


declaration (only inſtead of ſaying in the 

year of the reign of, &c. ſay in the 

year of our reign) to] To the damage of the 
fad A. B. of pounds, as he faid, and 
thereupon he then brought his ſuit, &c. and 
| ſuch proceedings were thereupon had in our 


| faid court before us at Veſminſter, that the 
lid A. B. ought to recover againft the ſaid 


C. D. his damages by means of the premiſſes 


[or of not performing the ſaid ſeveral pro- 
miſſes and undertakings.] But becauſe it is 
unknown to our ſaid court before us what da- 
mages the faid A. B. hath ſuſtained by means 

of che aforeſaid premiſſes: We therefore 


command you, that by the oath of * twelve 


"ue: 


"WS IS TEE 
* * by 


„ Ct i ; 1 2 ” 
* * _— G 8 mn FI TL ER * 8 8 1 
— * — 


*** — 


4 judgment 1 2 inferior court was reverſed be- 
cuſe there were but two jurors on the inquiry, though 
cuſtonr was alledged to warrant it. Per cur There 


cannot be leſs than twelve, though the writ of inquiry = 


generally fayeth only per ſacramentum proborum & 1 
hs | 8 EL” an 


GEORGE the fecond, by the grace of hir ie 
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10 of clock bad, for incertainty. 2 Sir. 


gairy. 


Andrews 78. 


2 — *.* pa 


4 
} 
- 1 
an 


Andrews 74. 
= minſter, the Gay of in the 


* 


* 
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— and lawful men of your bailiwic you 
diligently inquire what damages the ſaid A. B. 


hath ſuſtained, as well by means of the pre- 
miſſes nn as for his caſts and charges 
by him about his ſuit in this behalf expended, 


and that you ſend to us at Weſtminſter on 
next after the inquiſition, which you 


ſhall thereupon make, under your ſeal, and 


the ſeals of them by whoſe oath you ſhall 
take that inquiſition, together with this writ, 


Witnels William Lord Mangfeld, at Mal. 


year of our Ou.” 
Lee and 2 


This writ is not Gened, but only ſealed, 


for which you pay 7 d. 


If executed in Middleſex, you pay the 
ſheriff 1 J. 105. 4d, which is divided thus, 
to the ſheriff 105.  Under-ſheriff 3 5. 44. 


: Bailiff: e ppg ings the 3 Jury 45. For the 


— 


— — 


- ©. 2 : . 
132 & « 


5 lintn hominum, and not aue, as in a wenire, 1 Ven. 
0385) 


Exception, the ſum is in Spurery 5 non 8 for 
they are XII Latin figures ; ; alter, if they had been 


Is E ngliſh figures, or in figures in an inferior court. 
Sin. 409. Vide 1 Mod. 2. | 


Holt ch. j. A judge of 21% 3 upon trial of a writ 
of i inquiry, is only an aſſiſtant to the ſheriff, and has no 


| Judicial power; and if the parties come to any agree- 


ment there, the way to make it effectual is to bring it 
to him to ſign, and after to move the court to have it 


made a rule of court. Hil. 13 V. z. B. R. Anonymus, 


12 Med. 610. Inquiry executed on 1 the ay of the re- 


turn, e 2 R. NORD 1449. 


4 


room 


in the Court of King's Bench. 


room 135. To the jurors 15. each. 125. 
beſides 4d. for each witneſs ſworn. 

: You may have a en, if occaſion be, 
for your witneſſes. 


GE ORGE the ſecond, by he's grace of Subpcena on” 
God, of Great Britain, France and Ireland inquiry. 


king, defender of the faith, Sc. To E. F. 
C. H. Fc. greeting. We command you, that 
all and ſingular buſineſſes and excuſes being 
laid aſide, you, and every of you, be in your 
proper perſons before our ſheriff of Middle- 
far, on the da of at 
oOb'clock in the noon of the 
fame day, at the court-houſe at Ve eſtminſter, 
[if in vacation, or in an afternoon in term- 
time (at the Three Tuns in Brook-ſtreet near 
Holbourn) ] in the county of Middleſex, to te- 
ſtify the truth in a certain matter of contro- 
verſy pending in our court, before us at Mæſt- 
N between A. B. plaintiff, and C. D. de- 
fendant, on a plea of [as the action is.] In 
which ſaid matter a writ of inquiry of da- 
mages will then and there be executed. And 
this you, or any of you, are by no means to 
omit, under che penalty upon each of you of 
e Wiel c. 18 51 


128 


Tou 6955 ind ſeal this writ, and make out 
a note for the office, and tickets for the wit- 
nefes, as before directed. 193 

When the writ of inquiry is W and 
returned by the ſheriff, you give a rule for 
judgment as on a pytea, and hen that is out 
you get the inquiſition ſtamped with a double 
half. -crown ſtamp, tax your coſts de incremento 

| 9 2 _ thereon, 
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| thereon, and enter up final judgment; of 
which ee ood 6h 7-6 
When judg- If a judgment be ſtrictly regular, yet if 
: . . ebough the plaintiff has not loſt a trial, the court has 
e in many inſtances, upon payment of coſts, 
* * pleading to iſſue, and accepting notice of 
trial within the term, ſet aſide ſuch judgment, 

that the merits of the cauſe might be tried. 


Advantage of If there be irregularity in the proceſs, of 


irregularities any of the Pr oceedings befor e or after judg · 


to be taken a5 ment, it behoves the attorney for the defen- 


3 dant, if he has a mind to take advantage of 
Andrews 16. it, to apply to the court as ſoon as the ir- 


regularity happens; for in many caſes where 


the defendant, after an irregularity has lain 
ſtill, and let the plaintiff proceed, and be at 


great expence, and then has come and com- 
plained of it, the court has refuſed to aſſiſt 
him, as ſuch practice proceeds from a deſign 
to put the plaintiff to unneceſſary charge, 

or to delay the ſuit, and ought to be diſcou- 
raged. e tf 10-692 be; 2 
Many times the defendant, when firſt ar- 
reſted, will on time given him for payment 
of the debt, or on other terms give a war- 
| rant of attorney for confeſſing judgment. 
Warrant of But note; no warrant of attorney for confeſ- 


Aung i ſing a judgment executed by any perſon in 


5 44 3 cuſtody of any ſheriff or other officer, ſhall 
. fon in cuftoay be of any force, unlefs ſome attorney for and 


not binding, on behalf of ſuch perſon in cuſtody, and ex+ 
unleſs bis at. preſly named by him, be preſent to inform 
torney preſent. him of the nature of ſuch warrant, which 


Str. os. attorney ſhall ſubſcribe his name as a witneſs 


to the due execution thereof. Zaſter 15 


Wa 2. 
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If the defendant is arreſted, and in execu- 7/5 an at- 
tion, and one becomes bound for him to the 7 re- 
plaintiff, and the defendant gives him judg- ter ner. 
ment for his counter-ſecurity, it is good tho 
no attorney be preſent ; and it is fiot within 
the common rule of the court, becauſe it was 
not given to the perſon himſelf, (in which 
caſe there muſt be an attorney preſeni but 
to a third perſon. 5 Mod. 144. 1 Salk, 402. 
6 Mod. 85, 163. 1 Mod. 1. Comb. 76, 224. 
The reaſon of the rule, that the attorney 
of the defendant being under confinement, 
ſhall be preſent when he gives a warrant to 
confeſs judgment, is to avoid all practices on 
the part of the plaintiff, and to ſee that it is 
done without dureſs of impriſonment. But 
the ſaid cauſe fails here, where the defen- 
dant is not in priſon at the plaintiff's ſuit, 
nor abuſed - by _ artifice uſed by him, 


2 R. Raym 797, 
The court held, that the preſence of an at- Preſence of a 


torney of C. B. at the execution of a warrant % gf an- 
other court ſuf- 


to enter up judgment in B. KR. was ſufficient. 22 
1 Str. 530. 
The court tak ing notice of great inconve- There muſt” be 


niencies following from holding a warrant to % 4% for 
the defendant 


confeſs judgment by one in cuſtody to be wok 
good, it any attorney (tho? for the oppoſite | 
party) was preſent; made a rule, that for 

the future there ſhould be an attorney preſent 

on the behalf of the defendant. Regula ge- 
neralis Paſ. 4 G. 2. 2 Sir. g02. 

The defendant being taken upon a ca. /a. One in execa- 
paid part of the debt, and gave a warrant of % may confeſs 
attorney to confeſs a new judgment for the „ en 
., upon time given him to pay it. This 4, preſence of 

| 83 5 Was an atteruey. 
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was rs to be ſet aſide, becauſe no attor. 

© ney was preſent on the part of the defendant 
when the warrant was executed, according 
to the two ſtanding rules of Car. 2. G 
4 Geo. 2. the firſt of which indeed ſpeaking 
of perſons in cuſtody on arreſts, may extend 
only to meſne proceſs; but tHe ſecond is ge⸗ 
neral, and relates to any fort of cuſtody, 
But the court held the warrant of attorney to 
be well given, for the defendant had a benefit 
by it in gaining time, and the ſecond rule 
muſt be conſtrued being in cuſtody as afore. 
ſaid, the only intent of that being, to make 
5 Mod. 144. it neceſſary to have an attorney on the part of 
the defendant, whereas under the former rule, 

an attorney for the plaintiff (who was not 

likely to adviſe the defendant for the beſt) 

wass ſufficient, 2 Sr. 1245. 

Warrants of The court ſet afide a judgment entered 
eee up on a warrant of attorney given in Ireland 


n_ "tony by the defendant whilſt in cuſtody on meſne 
' formable ts the proceſs at the ſuit of the plaintiff, becauſe 
above rules, no attorney was preſent at the giving it, ac- 

[ES cording to the rule, 4 Geo. 2, And aid that 
it was an univerſal rule, and this plaintiff, if 

43 he would make uſe of this court, muſt con- 

[| form to its rules; comparing it to the caſe 

E | of ſtamping foreign deeds before aa can 
be read here 2 1247. 

Iden partys A man gives a warrant of attorney to con- 

death a coun- fes a judgment, and dies before the judgment 

ter mand. js confeſſed, this is a countermand, 1 Ven. 
310. Bur if the party die in the vacation, 

the attorney may before the eſſoin- day of the 
fſubſcauent term enter up the judgment as of 

the Prune term. 2 K. Rem. 766. Salk, 87. 

Fare. 
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Turgſ. 2, 93. Anlea, fol. 63, 64. 2 Str. 
718, 882, 1081. e Barnard K. B. 
357) 358, 404. 
lf a feme ſole gives a warrant of attorney to Warrant by a 
confeſs a judgment, and marries before it bee /ole coun- 
entered, the warrant is countermanded ; and 2 nen, 5 
judgment ſhall not be entered againſt husband eee 
and wife, for that would charge the huſband. 
Paſch. 9 W. 3. B. R. Anonymus, Sal. 117, 
309. Sed Q. If the judgment can be en- 
tered up ſo as to be a judgment at the time 
when ſhe was ſole, though realy figned after 
the marriage. 

A feme covert, who lived and ated as a Hie cover 
feme ſole, gave a warrant of attorney to con- /iving as a 


feſs judgment, Ec, and afterwards moved tome ſole, gives 
a warrant, not 


ſet the judgment aſide, becauſe ſhe was covert. 4 
The court would not relieve her, but put by ee 

her to her writ of error. Mich. 10 W. 3. 

B. R. Anonymus, Salk, 400. 

If a warrant of attorney be given * the Of a warrant 
continuance-day to enter up a judgment as zo enter up a 
of the term preceding, this may be well J=4zment of 
enough, if it be dated within the term; but - - _— 
it cannot be fo, if ſuch a warrant be given 
to confeſs a judgment generally, and dated 
after the term. 1 Vent. 113. 

Where a warrant of attorney is given for * to 
confeſſing a judgment to be entered of a cer- # entered of 
tain term therein menten judgment can be ene 

in warrant of 
entered only of that term. ide 1 Med. 1. ., 

If the warrant be to . confeſs judgment Hh if no 


generally, without expreſſing any particular erm mention- : 


ed, or a parti- 


term, or does expreſs that it be entered of a 
cular term, or 


particular term, or any term ſubſequent to it, a, fern lab. 
judgment may be entered of any ſubſequent guear 1 
8 4. term; 


. 
* P * 
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term ; but if not entered within the firſt four 


terms next after the date of the warrant, the 


court muſt be moved for leave to enter the 


00 judgment upon affidavit made of the due exe. 
cution of the warrant of attorney, and that 


Juagmeni by 
cognovit ac- 
tionem & 
dampna o 


ſave charges 


| of inquiry. 


both parties are living, and the debt or part 


thereof is unſatisfied; if entered otherwiſe, 


the court on motion will fer it aſide. 

The defendant often after declaration wil, 
on a ſtay of execution for a time, give judg- 
ment by cegnovit aftionem,- and in caſe of 
treſpaſs, Sc. to ſave a writ of inquiry, ad. 
mit damages by under-writing the declara. 
tion thus: I acknowledge this action, and 
+ admit that the plaintiff A. B. has ſuſtained 


damages to 301. [according as the ſum is. 
But in this caſe I think the defendant's at- 


| Judgment or 
incipiturs 
thereof to be 
entered on the 
roll before 


| figned. 


114 


minis ought 
#9 be entered 
ga the roll « 


uy: ſhould be proſcat, and a witneſs, 
of entering judgments. 


Hoey judgment in debr, caſe, covenant, 


eralpaſh, trover, and every other action, is 


to be entered fairly on the roll, or an incipitur 
thereof, before ſuch judgment ſhall be ſigned 


by the ſecondary, or any judge of this court, 


and the names of the plaintiff and defen- 
dant, with the county where the action 1s 
laid, and the nature of the action with the 
attorney's name are to be entercd on the 


book kept by the ſecondary for that P 
Mich. 5 Anne. 


All Tues and judgments ought to be en. 


tered on the rolls in a full fair hand, with a 
large margin of an inch at leaſt, and a con- 
4 venient Ailtande at 0 15 [of about nine 


inches, 
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inches, the breadth of the roll] for binding 
up the ſame, and at the bottom, that the 

writing be not rabbed out. Hil. 1657. 

Warrants of attorney for plaintiff and de- Warrant of 
fendant ought to be * entered on every judg- attorney 10 be 
ment-roll before the entry of the judgment, #274: 
otherwiſe ſuch roll not to be filed. Easter 

- 4 Fac. 2. i OE, e Xx Os 


| You begin your entry thus: 


As yet of Michaelmas erm as the term 7s. ] 
VMitneß William Lord Mansfield. 


| | | | | 1 | 
London. A. B. putteth in his place E. F. jarran of 
his attorney, againſt C. D. in a plea of treſ- attorney for 
paſs upon the caſe | according as the action is, lbe plaintiff, 
and if the defendant be deſcribed by an alias dict 
in the declaration, or he or the plaintiff be an 
executor or adminiſtrator, he muſt be ſo men- 
tioned in the warrant.) | 


London. ED. putteth in his place G. E. Warrant of 
his attorney, againſt A. B. in the plea a/torney for 
aforeſaid. ee dhe defendant. 


London. Be it remembered, That [bere en- G, , verdi 
ter the memorandum and declaration, according to in London. 
the directions before given, fol. 216, 218, Sc. 


* Holt ch. j. The entry upon the roll is not the war- 

rant of attorney, but only a memorandum of it, which 
entry was introduced tempore Fac. 2. when Wright was 
chief juſtice, Heretofore they were upon a roll by 
themſelves, and fo they ought to be now. Mich. 11 
Vz. B. R. Cremer v. Wicket, 1 R. Raym. 509. Salk. 


$8. 2 R. Raya. 895. Carth. 517. 
3 iy 
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* I at * 


aſſiſes, ſay the 


Juftices of our 


ford the king, 
 effigned to take king hires; hall firſt come, on 


the affiſes in 


the county a- 


fortſaid, ſhall 


Sf} come. 
+ The place 


they are held 


at. 


I'The ſaid ju- 


fitces of our 
aid lord the 


king. © 
I Their 
Poſtea. 


** Fir R. A. 


knight, 


one of the ba- 


Tons of our 
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N it be a judgment on a verdif, yon enter 
to the end of the iſſue, viz. The Ge day is 
given to the parties aforeſaid, at the ſame 


place, [hen go on thus] Afterwards the pro- 


ceſs thereof is continued between the parties 


| aforeſaid, of the plea aforeſaid, by the jury 
aforeſaid being reſpited between them before 


our lord the king at Weſtminſter, until 
next after [tbe return of the diſtringas] 


unleſs * the king's right truſty and well be- 


loved William lord Mansfield, his majeſty's 
chief juſtice aſſigned to hold pleas before the 
me 

day of at + the Guidbal] 

of the city of London, according to the form 
of the ſtatute in ſuch caſe made and pro- 
vided, for default of the jurors, becauſe none 
of them did appear; at which day, before 
our lord the king at Weſtminſter, the. afore- 
ſaid A. B. comes by the ſaid E. F. his attorney 
aforeſaid ; and || the ſaid chief juſtice, before 
whom, Sc. hath ſent hither i his record had 
in theſe words, to wit, Afterwards, that is to 


ſay, on the dav, and at the place within con- 
tained before ** Milliam lord OS, the 


chief juſtice within written, Robley, 
gentleman, being aſſociated unto the ſaid 


chief juſtice, by force of the ſtatute in that 
caſe made and provided, the within named 
"Jnr. lone of the A. B. comes by his attorney within contained, 
juſtices of our and the within named C. D. although Glemn- 
bord the king, ly demanded, comes not, but hath made de- 
ane # beld fault: Therefore let the] jurors of the jury with- 


4 in mentioned be taken againſt him by default; 


lord the king's 
Exchequer, 
and Sir E. W. 


felt, juftices of and the) Jurors of that jury having been fum- 
. moned 


eur lard the 
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tmoned come, who being choſen, tried and 4ing, affigned 
ſworn to declare the truth of the iſſue within 72 744e Ihe af 
contained, upon their oath ſay, That 3 —_ 

within named C. D. did undertake in manner 4y free of ehe 

and form as the within named A. B. with- fatute, &c. 

in complairs againſt him, and aſſeſs the da- eme the with- 

mages of the ſaid 4. B. by occaſion of the . _— 

5 | 2 a erdict for the 

not performing the promiſes and undertakings ſaintiſfen 

. within mentioned, over and above his coſts non aflumpſit. 

and charges by him about his ſuit in this be- 

half expended, to and for thoſe coſts 

and charges, to Therefore it is con- Ticken 

fdered, thar the ſaid “ A. B. recover againſt ge the day 

the ſaid C. D. his ſaid damages by the laid # 1759. 

jury in form aforeſaid aſſeſſed, and alſo 

for his ſaid coſts and charges, by the court Cop de incre- 

of our ſaid lord the king now here adjudged ments. 

of increaſe to the ſaid A. B. by his aſſent, 

which damages in the whole amount to 

and the ſaid C. ＋ in mercy, &c. 


_w_— 


— 


| 7 

Error of a judgment in B. R. in Jre/and, where 
Robert Meredith was plaintiff, and that judgment was 
entered, quod præd Carolus Meredith recuperet. And 
the court held it amendable as the default of the clerk, 
though in the judgment, the miſpriſion being only in 
the name, which was right in the reſt of the record that 
was before the court, and ſhould have directed him. 
1 Vent. 217. | Ne 

F The not entering the words mi/ericordia or capiatur, 
or putting the one for the other, is helped by the far. 


16 & 17 Car. 2. 8. | 
Since ſtat. 5 . & M. c. 12. which takes away 
the capiatur fine in actions wi H armis, no judgment of 
capiatur ſhall be entered againſt the defendant, nor any 
thing in lieu thereof, but that clauſe ſhall be totally left 
out of the jadgment. Mich. 8 W. 3. B. R. Linſey v. 
Cler ke, Carib. 390. ON avs NERO > | 
Os If 
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If the cauſe be not tried within the term 
next after the term in which the iſſue was 


joined, you muſt continue the venire on the 


roll by vic non miſit breve; as ſuppoſe an iſ- 


ſue joined in Hilary term, and tried in the 
| ſittings after Eaſter; after the words, The 


y vic' non 


miſit breve. 
| New venire 
awarded. 


* cognizance upon their oath of the whole 


„ ſame day | the return of the firſt venire ſome 


day in Hilary] is given to the parties afore- 


« ſaid, at the ſame place”, ſay, at which 


day, before our lord the king at Weſtmin. 
ter, came the parties aforeſaid, by their 
* attornies aforeſaid, and the ſheriffs of Lon- 
don did not return the faid writ, nor did 


e they do any thing thereupon : Therefore 


“ let a jury (as before) come before our lord 
the king at Weſtminſter, on next af- 
ter [ihe firſt day of Eaſter term 


« and who are in no wiſe of kin either to 
« the ſaid A. B. or to the ſaid C. D. to take 


truth of the premiſſes; becauſe as well the 


* faidC.D. as the ſaid A. B. have put them- 


< ſelves upon that jury. The fame day is 
given to the parties aforeſaid, at the fame 


% place. Afterwards, the proceſs being con- 
4 tinued between the parties aforeſaid, of 


the plea aforeſaid, by the jury being reſpi- 
ted between them before our lord the king 
„ at Weſtminſter, until next after 


« [he firſt day of Trinity term, being the re- 


© turn of the diſtringas] then next following, 


0 unleſs the king's right truſty, c. (es 


6 before”, £ 


And in this manner, in caſe there ſhould 
be ſcyeral 1 terms between the term in which 
| | your 
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your iſſue is joined, and the terth in which 
it is tried, you continue awarding venires on 
the roll from term to term, on the ſuggeſtion. 
that the ſheriff does not return the writs, to 
the term the diſtringas is ſued out which 
ſhould bear teſte the day of the return of the 
uenire. 

You may enter your iſſues on both aa 
the roll, but ſhould not write too near the 
bottom on the firſt ſide, where you are to 
write the number roll and chief clerk's name 
thits, 

| Roll 526. Lee and Antnie | 


And when you have * to write on 
the back-ſide, you begin over againſt the 
firſt line of your memorandum, OY at 
n an inch margin. : 


tes is pt ar a confubred, hw the faid Ed. Jachment a- 
ward recover againſt the ſaid Thomas his ſaid gainft the de- 
gebt, and the aforeſaid damages by the ſaid 7 on 
j in form aforeſaid aſſeſſed, and alſo eigh- uh. * 

z pounds for his ſaid coſts and charges by 
the court of our ſaid lord the king now here 
adjudged of increaſe to the faid Edward by 
his afſent, which een in che whole 
amount to 

And the ſaid Richard and 8 by Os & ei 
J. R. their attorney, come and defend the rer in abate- , 
rug 70s injury, Sc. and pray judgment of met 4e 4 de. 

he faid declaration, becauſe they ſay, That * 
the ſaid declaration, and the matter con- 
tained therein, are not ſufficient in law to 
maintain the ſaid action of the ſaid John, 

James and Os — chem the ſaid yon 
ho char 
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chard and Cadogan ; to which ſaid declara- 
tion they the ſaid Richard and Cadogan have 
no need, nor are they obliged by the law. of 
the land to anſwer; and this they are ready 
to verify: Wherefore for want of a ſufficient” 
declaration in this caſe, the ſaid Richard and 
Cadogan pray judgment of the faid declara- 
tion, and that the ſaid declaration may be 


quaſhed, Sc. 


And the ſaid John, James and Mary ſay, 
that the ſaid declaration, and the matter 


therein contained, are ſufficient in the law for 


them the ſaid Jalw, James and Mary to main- 
tain their ſaid action againſt the ſaid Richard 


and Cadogan, which ſaid declaration, and the 


matter therein contained, the ſaid John, ames 
and Mary are ready to verify and prove, as 


the court, Sc. Wherefore, for that the 


Continuance by 
curia adviſare 
—_—_  -: 


faid Richard and Cadogan do not deny the 
ſaid matter in the ſaid declaration, nor make 
any anſwer thereto, the ſaid hn, James and 
e pray judgment, and their damages by 
occaſion of the premiſſes to be adjudged to 
them, Sc. And becauſe the court of our 
ald lord the king now here is not yet ad- 
viſed about giving judgment of and concern- 
ing the premiſſes, day is therefore given to 
the ſaid parties to come before our lord the 
king at Weſtminſter, on next after 

to hear judgment of and upon the ſame 
premiſſes, for that the court of our ſaid lord 
the king, now here, is not yet adviſed there- 
of. At which day, before our ſaid lord the 
king at Malininſter, came the ſaid parties by 
their attornies aforeſaid; upon which, all 
and . the ſaid — being bern, 

an 


\ 
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and by the court of our ſaid lord the king 
now here fully underſtood and conſidered, 
and mature deliberation being had there- 
upon; it appears to the court of our ſaid Irericutory - 
lord the king, now here, that the ſaid den 
claration, and the matter therein contained, the plaintiff. 
are ſufficient in law for them the ſaid Jobn, . 
James and Mary to maintain their ſaid action 
againſt the ſaid Richard and Cadogan ; where- 
fore the ſaid John, James and Mary ought to 
recover their damages againſt the ſaid Ri- 
chard and Cadogan, by occaſion of the pre- 
| miſſes aforeſaid. But becauſe it is unknown Jrquiry a- 
to the court of our ſaid lord the king, now wrde. 
here, what damages they the ſaid John, James 
and Mary have ſuſtained by occaſion of the 
Fine, therefore it is commanded to the 
ſheriff of Middleſex, that by the oath of twelve 
good and lawful men of hisbt 


dailiwic he diligent- 
ly inquire what damages they the ſaid John, 
James and Mary have ſuſtained, as well by 
occaſion of the premiſſes, as for their coſts 

and charges by them about their ſuit in this 

| hehalf expended ; and that he ſend the inqui- 
fition, which, &c. to our lord the king at 
Weſtminſter, on next after un- 

der the ſeal, Sc. and the ſeals, c. together 
with the writ of our ſaid lord the king to him 
thereupon directed, c. The ſame day is 

given to the ſaid Jobn, James and Mary, R —— 
the ſame place, Sc. 


See after for entry of the return of the | in- 
quiry and final judgment thereon. 


: a "I *» a 8 n 4 
"Io — 2 2 — — 
$ * F P q 


And 


Lillh's Entr. 


2572 
Jud ment by 


cognovit ac- 


tionem & 


damna, #» 
ſave the 


_ charges of | 


executing an 
inguiry. 


470. | 
Clift's Entr. 
_ --- 


upon this the ſaid John prays ju 
the ſaid damages ſo acknowledged, together 
with his coſts and charges by him about his ſuit | 

in this behalf expended, to be adjudged to 


The Attoꝛney's Pꝛadtice 
And the ſaid William, by Robert Bicknell 
his attorney, comes and defends the force and 


injury, when, Fc. and ſays, that he cannot 
deny the faid action of the ſaid Jobn, not 


but that he the ſaid Villiam undertook in 
manner and form as the ſaid John above com- 


plains againſt him; nor alſo but that the ſaid 


Jobn has ſuſtained damages by occaſion of 
the not performing the ſaid promiſes and un- 
dertakings, to 37 J. 45. 6d. as the ſaid John 
has by his declaration above = e and 

gment, and 


him, Sc. Therefore it is conſidered, that 


the ſaid John recover againſt the ſaid Richard 


his faid damages, to 577. 45. 6d. above ac- 


knowledged ; and alſo fix pounds for his ſaid 


coſts and charges, by the court of our ſaid 


lord the king now here adjudged to the ſaid 


Judgment in 
debt by non 
ſum informa- 
tus, without 
an imparlance. 


Jobn by his aſſent; which ſaid damages in 


the whole amount to 637. 45s. 6d. And the | 


ſaid William in mercy, Sc. 3 
And the ſaid Benjamin, by Thomas Owen 
his attorney, cometh and defendeth the force 


and injury, when, Cc. and the faid Andreu 


prayeth, that the ſaid Benjamin may anſwer to 


his ſaid declaration; upon which the ſaid attor- 

ney of the ſaid Benjamin faith, that he is not 
informed by the ſaid Benjamin of any anſwer 
to be given for the ſaid Benjamin to the faid 


Andrew in the premiſſes; nor doth he ſay 
any thing elſe in bar or precluſion of the ſaid 


action of the ſaid Andrew, by which the ſaid 
Andrew remaineth thereof undefended againſt 


* 
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iin the Court of King's Bench, 


the ſaid Benjamin, c. Therefore it is con- Fudement 


fidered, that the ſaid Andrew recover againſt 


figned the —» 


the ſaid Benjamin his ſaid debt, and alſo ſixty 1738. 
and three ſhillings for his (a) damages which 


he hath ſuſtained, as well by occaſion of the 
detaining that debt, + as for his coſts and 
charges by him about his ſuit in this behalf 
expended, by the court of our ſaid lord the 


I * 1 — 


CPI” 


(a) Error of a judgment in C. B. by nil dicit upon an 
old bill obligatory. The prothonotary has taxed 50 /. 
for intereſt and damages. The judgment was 7deo con/. 
off quod pred” F. recuperet verſus pred. H. debitum ſuum 

d et damna ſua occaſione detentionis debiti illius ad 50 l. 
eidem F. ex afſenſu ſuo per curiam adjudicat'. Exception; 
The court of C. B. have taxed damages occa/rone de- 
 tentionis debiti, where ſuch damages do not appear ju- 
dicially to the court; but theſe damages ought to be in- 
quired by a jury upon a writ of inquiry. Sed non alh- 
catur ; for the courſe and practice of both courts is, upon 
a judgment in debt upon default or confeſſion, to tax the 
damages occaſione detentionis debiti, as well as the coſts 
of ſuit; and this being by the aſſent of the plaintiff, 
which is always entered upon the record, ſhall conclude 
the defendant ; but if the plaintiff will not aſſent to it, 
then he ſhall have a writ to inquire of the damages oc- 
caſſone detentionis debiti, if he will; but this is in the 
election of the plaintiff, and not of the defendant; and if 
the court by the aſſent of the plaintiff may tax 20s. for 
the damages occaſſone detentionis debiti illius, by the ſame 
reaſon they may tax 20 J. if they ſee cauſe : Wherefore 
the exception was over-ruled, Tin. 21 Car, 2. B. R. 
Holdip v. Otway, 2 Saund. 106. 2 Keb. 624, 625. 
2 Danv. Abr. 449. p. 5. I Veni. 71. 1 Sid. 442. 
Lat. 113. Tel. 152. 1 Brownl. 214, 215. 3 Leon. 
213. Dyer 105. Cro. Far. 415. 1 Rel. Abr. 571. F. 
II C. B. the words quam pro miſis et cuftagiis ſuis 
per ipſum circa ſectam ſuam in hac parte appoſitis are al- 
ways omitted. 5 | 
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| king now here adjudged to the ſaid Andrew 


* by his aſſent. And the ſaid OO in 
mercy, &c. 


Nil dicit in | And the ſaid Charles in his proper perſon 
debt of te comes and defends the force and injury, 


ſame term. when, &c. and prays leave to imparle to the 


'Townl. 


>= wh aid bill; and it is granted to him, &c. And 
5 par. to 
pleading 498. upon his day is given to the parties aforeſaid, 
| Lilly's Entr. before our lord the king at Weſtminſter, until 
473- next after [he day the rule to plead is 
out] to wit, to the ſaid Charles to imparle, 
and then to anſwer, Sc. At which day, be- 
fore our lord the king at Weſtminſter, comes 
the ſaid Anthony by his attorney aforeſaid; 
and the ſaid Charles at that day, though fo- 
lemnly demanded, comes not, nor does he 
fay any thing in bar or precluſion of the ſaid 
action of the ſaid Anthony, by which, Ce. 
[as in the iaf to the end.] 


Nil dicitin And now at this day, to wit, on 


debt, with an next after [the firſt day of the term 
 imparlance. judgment is entered] in this ſame term, until 
which day the laid Charles Danvers had leave 


0 


" — 
— * VF y "OY . 7 Es 


w»— i.  * 0 — 3” 7 n * 


* 2 ſupra note (a). Debt on a bond in B. R. plea 
in bar, demurrer thereto, and judgment ſor the plain- 
tiff, in which the words ex A enſu /uo were omitted. A 
writ of error being brought in the Exchequer chamber, 
the juſtices and barons ſeemed ſtrongly of opinion, that 
by reaſon of this omiſſion the judgment was erroneous ; 
whereupon the judgment was amended in B. R. and 
the tranſcript afterwards in the Exchequer chamber. 
 Paſch. 3 Geo. 2. Tully v. Sparkes, 2 R. Raym. 1570. 
Stat. 16'& 17 Car. 2. e. 8. 


1 


11 


in the Court of Ring's Bench. 

to imparle to the ſaid bill, and then to an- 
ſwer thereunto, c. before our lord the king 
at Weſtminſter, the ſaid Andrew Baker came 


by his attorney aforeſaid ; and the ſaid Charles 
| Danvers, although at the ſame day folemnly 


demanded, came not, nor does he ſay any 
thing in bar or precluſion of, E9c. | as before 
to the end.] v3. | 
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And the ſaid Edward, by A. B, his attor- Nil dicit in 
ney, comes and defends the force and injury, c/+ of the | 
when, Sc. And the ſaid Abraham prays ſame term 
that the ſaid Edward may anſwer to his ſaid #77 the de. 


declaration; and upon this the ſaid Edward 
prays leave to imparle to the ſaid bill of the 
ſaid Abraham, until next after [he day 
the rule is out] and it is granted to him, c. 
The ſame day is given to the ſaid Abraham, 


at the ſame place, Sc. At which day, be- 


fore our lord the king at Weſtminſter, came 
the ſaid Abrabam by his attorney aforeſaid ; 
and the faid Edward at that day, though ſo- 
lemnly demanded to anſwer, came nor, nor 


doth the ſaid attorney of the ſaid Edward fay - 


any thing in bar or precluſion of the ſaid ac- 
tion of the ſaid Abrabam, by which the ſaid 
Abraham remains thereof undefended againſt 
him, Sc. Wherefore the ſaid Abraham 
ought to recover againſt the ſaid Edward 
his damages by occaſion of the premiſles 


but becauſe it is unknown to the court 


of our lord the king now here, what da- 


mages the faid Abraham has ſuſtained in 


claration. 


this caſe by the occaſion aforeſaid; therefore 7quiry a- 


ic is commanded to the ſheriff, that by the 
oath of twelve good and lawful men of his 


ward:d. 
Co. Entr. 24. 


T 2 bailiwic© - 


276 | 


The retarn. 


The Attozney's Pꝛadice 
bailiwic he diligently inquire what damages 
the ſaid Abrabam has ſuſtained, as well by oc- 
caſion of the premiſſes, as for his coſts and 


charges by him about his ſuit in this behalf 
expended, and that he ſend the inquiſition, 


which he ſhall thereupon take, to our lord 


the king at Weſtminſter, on next after 


[tbe return] under his ſeal, and the 
ſcals of thoſe by whoſe oath he ſhall take 


the ſaid inquiſition, together with the writ of 
our ſaid lord the king to him thereupon di- 
rected *. The ſame day is given to the ſaid 

Abrabam, at the ſame place. At which day, 
before our lord the king at Weſtminſter, came 
the ſaid Abraham by his attorney aforeſaid; 
and the ſheriff, to wit, A. M. eſq; ſheriff of 


the ſaid county of returned a certain 

inquiſition taken before him at in the 

ſaid county of on the day of 
inthe year of the reign 


-of our ſovereign lord George the ſecond, now 
king of Great Britain, c. by the oath of 
twelve good and lawful men of his bailiwic; 

by which it is found, that the faid Abraham 
has ſuſtained damages by occaſion of the pre- 


tld RY 1 4 D - an N * 5 a 8 


7 - 


* Error aſſigned on a judgment in C. B. for that 


upon the writ of inquiry the plaintiff had no day given 


him in court, and no day was given to the defendant 
then to appear. 8 H. 7. rot. 29. Lib. intr. 273. 


Over ruled, for the courſe of the Common Pleas is to 


give no day. Cro, Elix. 75, The defendant is not to 
have day, and the plaintiff is to attend at his peril; and 
io is the courſe of the Common Pleas, but it is otherwiſe 
in the King's Bench. Cro. Eliz. 144. Vide Cro. Car. 


236. "Vide 2 D. A. 153. p. 7. 


miſſes, 
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miſſes, over and above his coſts and charges 

by him about his ſuit in this behalf expended, 

to one hundred pounds; and for thoſe coſts 

and charges, to forty ſhillings. Therefore it Fudement 
is conſidered, that the faid' Abraham recover /gned the — 
againſt the ſaid Edward_his damages afore- aig 55 
ſaid, by the ſaid inquiſition above found; and 

alſo fourteen pounds nineteen ſhillings and ſix- 

pence for his ſaid coſts and charges, by the 

court of our ſaid lord the king now here ad- 

judged of increaſe to the ſaid Abraham by his 

aſſent, which damages in the whole amount 

to one hundred and ſixteen pounds nineteen 

ſhillings and ſix-pence. And the ſaid Ed- 

ward in mercy, Sc. | | 


And now at this day, to wit, next Ni! dicit in 
after [the firſt day of the term judg- 22 nen 
ment is entered] in this fame term, to which 4 
day the faid Chriſtopher Denten had leave to 

imparle to the faid bill, and then to anſwer, 
4 before our lord the king at Weſtminſter, 

the ſaid Evan Thomas comes by his attorney 
aforeſaid, and prays that the ſaid Chriſtopher 
Denton may anſwer his ſaid declaration; and 
the ſaid Chriſtopher Denton, altho' at the ſame 
day ſolemnly demanded, comes not, nor does 
he ſay any thing in bar or preclufion of the 
ſaid action of the ſaid Evan, by which the | 

ſaid Evan Thomas remains thereof undefended i 
againſt him: Wherefore the ſaid Evan Tho- | 
mas ought to recover againſt the ſaid Cbriſto- 
pher Denton his damages by * occaſion of the 
| premiſſes. But e &c. (45 befere.) 


T's : 
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hi TW; in rreſpaſs you fay, by occafion of the . 


faid treſpaſs. 


No plea-roll 


ter the term 


to be filed of. 


. rolls. 
Andrews 22. 
Vide Salk. 87. 
2 R. Raym. 
8 0.. 


F udement to. 
be revived 


ſci. fa. if 10 


in gear. 


following that, 
evhich it ought 


Dime for filing 


Execution with- 


If in aſſault, by occafion of the faid tref.. 


paß and aſſault. 


If in treſpaſs, aſlacle and impriſonment, 


by occaſion of the ſaid rreſpaſs, aſſault and 
imptrilonment. | 


If in covenant, by occaſion of breaking 


the ſaid covenant. 


If in afſumpfit, by the occaſion of not 


forming the ſaid promiſſes and undertakings. 


No plea- roll to be filed after the end of 


zo be filed of. the term next following that of which it 


ought to be filed, unleſs by a rule or court. 
Eafter o 


Every attorney ought to bring into the of. | 
fice all his rolls fairly ingroſſed by the times 
limited by former rules, viz. Mich. 9 and 
Jin. 10 W. 3. that is to ſay, his rolls of Tri- 
nity, Michaelmas and Hilary terms before the 
eſſoin- day of every ſubſequent term, and his 
rolls of Eaſter term before the firſt day of 
Trinity term. Mich. 5 Anne. | 
But the cyſtos brevium, in indulgence of the 
clerks, attends the day but one before every 


term, to receive and file the rolls. He uſed 
formerly co attend the day before Trinity term 
for that purpoſe, but now only the day but 
one before Trinity term to receive w_ file 
their rolls. 


If no execution be ſued out Tide a year 
after judgment is obtained, the judgment muſt 
be revived "7 * facias : and the plaintiff 

A map, 


%. 
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may, at any time within a year after judg- 
ment on the /cire facias, ſue forth any execu- 
tion, and continue the ſame on the roll on IEP 
which the /cire facias is entered; but if he 
doth not take out execution within the year, 
the judgment muſt be again revived by ſcire 
facias, as at firſt. 

If a judgment has Peet entered ten years, Jacki * 
and no execution taken out, the plaintiff Can- tered 10 years, 
not fue out a ſcire facias to revive it without ici. fa. 40 be 
leave of the court. wan 

Upon a judgment obtained, and all parties Execution ſued 
living, if a F. fa. ca. ſa. or elepit, be ſued out o and con- 
within the year, and returned and entered _ 2 
upon the roll, the ſame may be continued ata, 

down from term to term to the time of the 
execution thereof, although after the year, 
and ſhall be as good as if the Judgment had 
been revived by ſcire facias. 

If the defendant appear and imparle until Fudgment may 
the firſt day of the next term, and die after % entered 
the day in bank, yet if a rule be given for — -ug 

ler 3 in 
anſwer, and no 'plea be pleaded, judgment z,,4. 
may be entered againſt bim that next term by 


E- default, as of the firſt day of the term. Stat. 


17 Car. 2. c. 8. Sl. 10% ' 3K, Kew 
695. 2 N. Raym. 766, 849. 


W 


Of executions. 85 


HERE are three forts of executions, Executions. . 
| vix. à capias ad ſatisfaciendum againſt 
the body, a feri facias againſt the goods and 
chattels, and an elegit againſt the goods and 

chattels, (except the oxen and beaſts of the 
| 14 plough) 


20 


FE xecutions at 
the common 


. 


Ca. fa. 
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| -lough) and againſt one moiety of the defen- 
dant's lands and tenements. 


The body or lands of the 1 were 


not, at the common law, liable to an execu- 
tion upon a judgment for debt or damages, 


unleſs in ſome ſpecial caſes, the execution was 


only of his goods, chattels, grain, or other 


preſent profits growing on his land. 3 R. 11, 
5. For this purpoſe the common law gave 
two writs only, as the levari facias, by which 
the ſheriff was commanded quod de terris 


& catallis ipfus A. Sc. levari faciat, &c, 
and the fieri facias, which was only de Bonis 


& catallis. 3 R. 12. a. The law abhorced 


force, and when committed, the body of the 
offender was ſubject to impriſonment ; z and it 


was a rule, that in actions vi & armis a capias 


lay, and where a capias lay in proceſs, a ca- 


pias ad ſatisfaciendum lay after judgment, 


3 KR. 12. a. but ſuch actions vi & armis muſt 


be intended where there was a direct and 


wilful wrong, not where a negligence only, 


as againſt an hoſt for goods loſt in his inn. 
Hob. 56. Several ſtatutes have given a capias 
in proceſs, and conſequently a capias ad. ſaliſ- 


Faciendum after judgment. 


C. 17. a capias is given in debt and detinue. 


By the ſtatute of Malbridge, 52 H. 3. c. 23. 
a capras 1s given in account. 2 Inſt. 143. By 
the ſtatute of Weſtminſter 2. 13 Edw, I. c. 11 
a capias lies in account and outlawry thereon, 


2 Inſt. 978. By the ſtatute of 25 Ed. 3. 
By the at. 19 H. 7. c. 9. like procels is given 


in caſe as in debt and aſs By the ſtature | 
of 23 H. 8. c. 14. like proceſs is given in a 
Writ of annuity ANC. covenant as in caſe, 


By 
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- By the ſtatute of Veſtminſter 2. c. 18. the Elegit. 
, elegit was given, and by that ſtatute, when a 
debt is recovered or acknowledged in the 
king's court, or damages .awarded, it ſhall be 
in the election of him that ſues | to have a 
writ of fieri facias, that the ſheriff levy of 
the lands or goods, or that the ſheriff deliver 
to him all the chattels of the debtor, . ſaving 
his. oxen and beaſts of the plougb, and one 
half of his lands, till the debt be levied by a 
reaſonable price and extent. 

If che chactels are ſufficient, then the ſhe- 
riff ought not to extend the land: 2 Inſt. 395. 

The appraiſement and extent muſt be by in- 
quiſition. 2 Inſt. 396. The ſheriff cannot 
ſell goods upon an elegit without taking an in- 
quiſition. Cro. El. 58 4. 

Hopkins having obtained a judgment, ſued 373,n as 
out an elegit, and the inquiſition finding the return of 4 
defendant ſeiſed of a meſuage, and other writ of elegit 
lands of ſuch a value, the ſheriff delivers 922 0 
moiety of che meſuage, E9c. in execution, and 3 
the plaintiff moved to quaſh the return, to 
the end he might have a new writ, for he 
could not bring his ejectment upon this re- 
turn, becauſe the ſheriff had not delivered 
the moiety by metes and bounds, as he ought 
to have done. Twiſden and Wild ſaid, that 
after it is filed and entered upon the coll, it. 
cannot be quaſhed nor diſcharged but by writ 

of error, and ſo the cauſe of the diſcharge _ 
will be marked upon the roll, and now the 
plaintiff has excluded himſelf from any other 
execution, But Hale faid, that where the 

| Cauſe appeared with the record itſelf, it might 
be quaſhed without a writ of error z and here 

| it 
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it appears, that the ſheriff has not delivere | 


the moiety in ſeveralty as be ought ; and if 
the inquiſition had found the defendant ſeiſed 


of two meſuages, one of 201, per annum, 


and the other of 2 5. per annum, and the ſhe- 


_ riff delivers one of them as the moiety, and 
the return is filed and entered upon the roll, 
pet it may be quaſhed without a writ of er. 
ror; for it is apparent within the return, that 


the ſheriff has delivered either more or leſs 


than a motety. But if the ſheriff upon an 
elegit delivers three parts of four in extent for 


a moiety, and returns the delivery of a moiety, 
here this return cannot be quaſhed nor avoided, 


if once filed, for he cannot ſhew it ſo as to take 
advantage of it upon the trial; but the party, 


in caſe where more than a moiety is delivered, 


muſt come before the writ filed, and ſuggeſt 
inequality, for elſe it hall be taken to be 
true, becauſe by inquiſition, except the mil- 
execution appear within the return itſelf, then 
it is void, and neither party put to bring his 


writ of error, and the plaintiff in ſuch caſe 


may take out a new execution; for this being 


void, is as if no execution at all had been. 
But becauſe Twiſden and Vild doubted, cur. 


adviſar. Anonymus, Paſeh. 26 Car. 2. and 


6 Keble 313. 
If upon an elegit the ſheriff deliver the 


moiety of a houſe without metes and bounds, 
the return is ill, and fhall be quaſhed for in- 
certainty; but if the ſheriff upon an elegit de- 
liver more than a motety, the return is not 


void, but voidable by writ of error or audita 


5 querela. Trin. 10 W. 3. B. R. Pallen v. Birk- 
beak, — 453. EL 


If 


Raym. 1451. 
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If the ſheriff on an inquiſition upon an | 

cegit returns the defendant to have 20 acres 

in Dale, and 20 acres in Sale, and delivers the 

20 acres in Sale for the moiety of the whole, 

alt is void; for he ought to deliver a moiety 

of the 20 acres in each vill; and this might 

be avoided in evidence in ejectment brought 

for the lands. 1 Lev. 160, Ne Bl 

pon an elegit the ſheriff took an inquiſi- If only goods 

tion, and levied ſome of the defendant's ied on an 
in part of the debt, but returned that ge, 

he had no lands; though 2 It. 395. after „ ; — 4 

an &/egit, the plaintiff cannot have a capias. for the reſidue. 

Per curiam : It being returned that the defen- Str. 226. 

dant had no lands, this is to be conſidered 

only as a fiers facias, and the plaintiff may 

have a capias ad ſatisfaciendum. Mich. 13 

Geo. 1. B. R. Lancaſter v. Fielder, 2 R. 

No notice is given of the execution of a No notice of 
writ of elegit, as there muſt be of a writ of executing as 
inquiry. Trin. 30 Car. 2. . legit. 

If a feri facias is ſued out in the life of Pi. fa. ue 


the defendant, who dies before the return of in 5/e de- 


the writ, yet the goods may be taken innd2 wh 
| Fs F | dies before the 
execution upon this writ, be there executor ,,, - irs 
or adminiſtrator, or neither, for the goods 3, 2xecured 

were bound by the execution, Vide Rolls 1 

893. 3 Cro. 174, 181. Mo. 21. Cooper 

v. Dawes, Hil. 20, 21 C. 2. C. B. ſed vide 


Stirt v. Alder, Trin. 22 Car. 2. 


Dives as adminiſtratrix of J. S. recovered a 4, admins- 
judgment in C. B. for 3401. againft Clerk, fravrr plain- 
and ſued out a fleri facias thereupon direfted if /nes out a 


to the ſheriff of Middleſex, who returned that 4 


1 


he had ſeized goods to the value of the debt, ;;44 te 


and value of the 
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debt, which and that they remained in his hands pro de- 
cane Pro fectu emptorum. Afterwards, and before the 
um. goods were ſold, Dives died, and Clerk ſued 

out a ſcire facias to the ſheriff of Addkſes, 
to ſhew cauſe why the goods ſhould not be re- 

| ſtored to him; as ſuppoſing that now Dives is 

dead, there is no body can have the fruits of 

the execution. Upon a demurrer to the writ, 

Judgment was given for the defendant, which 
judgment was afterwards affirmed on a writ 

of error in B. R. Clerk was, by this ſeizing 

of his goods in execution, diſcharged of the 
judgment. The ſheriff may ſell the goods 

by authority of law without a venditioni ex. 

ponas, and after his year is expired and he 

is out of his office. In the caſe of Cleeve v. 

Veer, 1 Gro. 450, 457. 1 Jones 385. there 

was a further act to be done, vi⁊. the award- 

| Sheriff re- ing a liberate, The ſheriff is reſponſible for 
Hanſibls for the value he has returned the goods at; and 


er value, when the right is come to the adminiſtrator 
and the admi- 

* en de bonis non, the ſheriff ſhall bring the money 
bonis non, &c. into court, and upon the adminiſtrator dz bo- 
Hall have ile nis non coming in, and ſhewing his letters of 
money. adminiſtration, he ſhall take it out. The 
return here is a good excuſe, ſo as the ſheriff 
ſhall not be amerced for not bringing the 
money into court, yet he muſt ſell the goods 
in convenient time; for if a diſtringas is 
taken out, he muſt ſell the goods before the 
return of the writ, or elſe he forfeits iſſues. 
Mich. 3 Anne B. R. Clerk v. Withers, 2 N. 

Raym. 1072. Salk. 322 * 
Execurion may Judgment in B. R. feri facias | into London, 


AP -: return nulla bene, teftarum into Montgomery-. 
| | ſrire, 


Wales. 
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hire, the ſheriff returns quod breve dom? re- 


gi non currit in Wallia niſi in cauſa regis, or 
wherein the king is concerned. Saunders 

moved that the ſheriff might be amerced. 
Reſolved per curiam, that upon a judgment 

in this court, execution may be awarded into 

Wales or a county palatine. Vide 2 Cro. 484. Or 4 county 
1 Cro. 445. that lands in Wales pleadable palatine. 
here, Hetley 18, 20,21. 2 Bulſtr. 54, 156. 

2. If the writ did not run there, yet the ſhe- 

rf being an officer of this court, ought not 

to queſtion it, but to make return of the exe- 

cution of ir; and the ſheriff was ordered, 

upon a penalty, to return the writ as he would 

ſtand by it; for it was reſolved the ſheriffs 

in Vales ought to execute judicial writs, and 


| the court hath none to write to there as in 


counties palatine, where they write to the 
chancellor or chamberlain, or warden of the 
Cingue Ports. An elegit may be executed in 
Wales, and why not a F. fa.? If it could 
not, the party would be without remedy z 
for he cannot bring an action there upon this 
judgment, and he cannot outlaw the defen- 
dant, becauſe this is on a bill of debt againſt 
an executor. Draper v. Blaney, Trin. 22 
Car. 2, 1 Lev. 291. Raym. 206, 2 Saund. 
193. 2 Keb. 649, 657, 724 © 
Judgment againſt two; one dies, the plain- Of execution 
tiff brings a ſci. fa. againſt the ſurvivor and e 4, joint ud. 
the executor of the other defendant; the ſur- Gs hs yr 
vivor makes default, and the executor demurs , 
and has judgment, becauſe it was held that 
the perſonal lien ſurvived. Hale, Where a 
judgment is againſt ſeveral, there the lien 
: 8 5 | ſurvives; 
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ſurvives; for as the land is not bound but in 
reſpect of the perſon, ſo in that caſe the party 
dying, his lands are unbound. If judgment 
againſt two or three, the execution muſt be 
| Joint, and not againſt any one; and if chree 
be jointly and ſeverally bound, the party muſt 
ſue either all or one, and cannot ſue two, 
becauſe neither joint nor ſeveral; but where 
ſeveral become bail, there one may be ſued 
without naming the other, for they are ſe. 
verally bound. Cary v. Ward, Paſcb. 26 
e. , . 
Where on a je- Debt upon bond, 20ainſt the ba and 
my ** r after — the bail, and che whole penalty 
will order the levied upon the goods of the bail, and the 
plaintiſſ is money remaining in the ſheriff's hands; they 
take only bis move, that the plaintiff may accept his prin- 
Ig nl: cipal, intereſt and charges, and return the 
1 Of reſt. The court ſaid the defendants came 
very late, for they never uſed to make ſuch 
a rule after execution executed, yet being in 
caſe of the bail, and the money remaining 
in the ſheriff's hands, it was granted; but 
if the ſheriff had paid the money over to the 
plaintiff, they would not help the defendant. 
Anonymus, Mich. 30 Car. 2. 
Eſcape of te Huſband and wife taken in execution, the 
W e — gaoler let the huſband eſcape; court reſolved, 
on 7 i% that unleſs the plaintiff would take the huſ- 
band again, as he might do, they would diſ- 
1 the wife, and faid, the . of the 
| huſband was the eſcape of the wife. 1 Ven, 
\ 9 55 * 
Execution may : Motion to have reſtitution of goods levied 
Me out of this by V. po. out of this court in the county pa- 


court into 4 
he 
county pala- lat 
tine. | 
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in ane of Cheſter, denied per cur. and held, 
ly that executions may well iſſue out of this 
ut court to the county palatine on a judgment 
be originally given in this court. 1 Lev. 256. 
er Per Holl, If a f. fa. is delivered to the Vbere two 
Wh ſheriff to-day, and another to-morrow, and 0 4 wr Sn 
o, the ſheriff executes the laſt firſt by making 7 J 47 | 


re a bill of fale of the goods, ſuch fale ſhall zerip; be 


e ſand good, and the vendee ſhall hold the muf give 

e. goods againſt him who firſt delivered the het 70 

26 . 3 | . 3 that which 
writ to the ſheriff, and his remedy is only __ frft de- 
by action againſt the ſheriff, Auxvered. 

d But if che writs of execution are delivered 

ty to the ſheriff the ſame day, he hath not 

be election which to execute firſt, but is bound 

J to give preference to that which was firſt de- 

* livered ; but if in fact he execute that firſt 

ne BY which was laſt delivered, and make fale of 

the goods, the vendee hath a good title to 

2 them, which cannot be defeated by a ſubſe- 


quent execution of that writ which was firſt 
delivered. But the party concerned in ſuch 
writ is put to his action againſt the ſheriff. 
he Mich. 9 W. 3. B. R. Smalcomb v. Buckingham, 


* Carth. 419. Vide Statute of Frauds 29 Car. 2. 

- # Twiſden: Fhave known where if a Judg- Execution __.. 8 

6 ment was given, and there was an agreement &, an 4. 

1 between the parties not to take out an execu- 2 
he tion 'till the next term, and they did it be- 8 
Ut fore, that the court ſet all aſide. 1 Mod. 20, | 


The plainriff may have execution preſently 2 . 4 

after judgment is ſigned, and before it is en- e, MW 

ed | | : | i ſigned, but be- 

tered, for otherwiſe he ſhould be at great de- "fore if in 68. 

lay; for the courſe of the court is not to en- zered. 

ter the judgment 'till the vacation after, and 
| the 
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the defendant is not at any miſchief; for he 


may have a writ of error after the ſigning, 


and before the judgment entered. Micb. 15 
Jac. Smith and Bowles, 1 Roll. Abr. 899. 
Vide 2 Show. 494. 3 Danv. 329. M. pl. 1. 

Upon an execution upon a ſtatute-ſtaple, 


«oben liable o merchant, upon ſtatute of Adlon Burnel, or 


an execution. 


23 H. 8. the body of a peer may be taken in 


execution. 2 Leon. 173. 3 Danv. 327. 2. 


Ca fa. in 
A 


A ca. ſa. in debt. 


F Eok E the ſecond, by the grace of 
AI God, of Great Britain, France and Ire- 


land king, defender of the faith, &c, To 


the ſheriff of Middleſex greeting. We com- 


mand you, that you take C. D. [if there be 
an alias dict' put it in] if he ſhall be found in 
your bailiwic, and ſafely keep him, ſo that 
you may have his body before us at Meſtmin- 


fler, om next after to ſatisfy 


A. B. of one hundred pounds of debt, which 


the ſaid A. B. lately in our court before us at 


Weſtminſter recovered againſt him; as alſo of 
ſixcy-three ſhillings, which in our ſaid court 


before us ai Weſtminſter were adjudged to the 


ſaid A. B. for his damages which he ſuſtained 


as well by occaſion of the detaining the ſaid 
debt, as for his coſts and charges by him 


about his ſuit in that behalf expended; whereot 
the ſaid C. D. is convicted, as appears to us of 


record; and have there then this writ. Wit- 


_ neſs William Lord Mansfield at Page 


. : 
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# the day of in the year 
of our reign. 26. e 6:4 45 C 
e 2109 ect. 1) Lee and Antonie. 


F in cafe upon promiſe, ſay, To ſatisfy A. B. In caſe. 
of one hundred pounds, which the ſaid A. B. 
lately in our court before us at Weſtminſter 
recovered againſt the ſaid C. D. for his da- 
mages which he ſuſtained as well by occaſion 
of the not performing certain promiſes and 
undertakings lately made by the faid C. D. 
to the ſaid A. B. as for his coſts and charges, 
Ec. | | 3 


A teſtatum ca. ſa. 


1 OR GE the ſecond, by the grace of Teſtatum ca. 


5 God, of Great Britain, France and Ire: in debt. 
: land king, defender of the faith, Sc. To 

; the ſheriffs of London greeting: Whereas we 

ately. commanded our ſheriff of Middleſex, 

, that he ſhould take C. D. if he ſhould be found 

| in his bailiwic, and ſafely keep him, ſo that 

1 he might have his body before us at Weft- . 

f minſter,, at a certain day now paſt, to ſatisfy 
4B. of five hundred pounds of debt which 

5 the ſaid A. B. lately in our court before us at 
Weſtminſter had recovered againſt him, and 

: alſo of ſixty-three ſhillings which lately in our 

: laid court before us at VMeſtminſter had been 2 
c 8 Wo 

f | judgment of Hilary term, and the execution bore 

. teſte the firſt day of that term, and held to be good. 

, 1 R. Raym. 695. Compns 117. Salt. 50, 88. Andr. 

e 
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_ adjudged to the faid A. B. for his damages 


charges by him about his ſuit in that behalf 


which he had ſuſtained as well by occaſion of 
the detaining that debt, as for his coſts and 


expended, whereof the ſaid C. D. is convicted, 
as appears to us on record; and our faid ſhe. 


riff of Middleſex at that day returned to us, 


chat the faid G D. was nas inn in his: bait 


wic; whereupon, on the behalf of the ſaid 
A. B. it was ſufficiently atteſted in our faid 
court before us, that the ſaid C. D. doth lurk 
and ſecrete himſelf in your county: We 


therefore command you, that you take him, 


if he may be found in your bailiwic, and 
ſafely keep him, ſo that you may have his 


body before us at Weſtminſter, on next 


after co fatisfy the ſaid A. B. of the 


debt and damages aforeſaid; and have there 


Ca. fa. by fur- 


viding execu- 


GEORGE the ſecond, by the grace of 
God, of Great Britain, France and Ireland 


tors againft an K ing, defender of the faith, Sc. To the 


executor after 
nulla bona re- 
turned on a 


fl. fa. 


Re. gent. deceaſed, lately called L. R. of, Ge, 


ſheriff of Middlęſen greeting: Whereas by 
our writ we lately commanded you, that of 
the goods and chattels, which were of Lewis 


at the time of his deceaſe, in the hands of 
Rebecca R. widow, executrix of the teſtament 
and laſt will of the ſaid L. R. in your baili- 
wic, you ſhould cauſe to be made two hun- 
dred pounds of debt, which Thomas W. Phi- 


fore us at Weſtminſter, had recovered againſt 


lip S. and Robert R. ſurviving executors of 
the reſtament and laſt will of Gabriel Chalo- 
res, gent. deceaſed, lately in our court be- 


the 


4 


* 
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the faid Reberra; as alſo fixty-three ſhillings, 
which in our faid court before us had been 
adjudged to the ſaid 7. V. P. S. and R. R. 
for their damages which they had ſuſtained, 
45 well on occaſion of the detaining that debt, 
as for their coſts and charges by them about 
their ſuit in that behalf expended, whereof 

ſhe was convicted, as appeared to us of record; 
if ſhe had fo much in her hands to be admi- 
niſtered; and if ſhe had not fo much in her 
hands to be adminiſtered; then the ſaid da- 
mages of the proper goods and chattels of 


the faid Rebecca; and whereupon in our ſaid Polt ſci. fa, 
court before us, it was confidered, that the 


id T. W. P. S. and R. R. the ſurviving exe- 
cutors of the ſaid G. C. ſhould have their exe- 
cution againſt the ſaid R. of the debt and 
damages aforeſaid to be levied of the goods 
and chattels which were of the ſaid L. R. in 
the hands of the ſaid R. to be adminiſtered, 
if ſhe had then ſo much in her hands to be 
adminiſtered; and if ſhe had not then ſo 
much in her hands, then the faid damages to 

be levied of the proper goods and chattels of 
the ſaid R, and that you ſhould have that 
money before us at Weſtminſter, on Wedneſ- 
day next after five weeks of Eaſter, to render 
to the faid 7. V. P. S. and R. R. for their 
debt and damages aforeſaid; and you the 
aid ſheriff of Middleſex at that day returned 
to us, that the ſaid R. had no goods of 
chattels in your bailiwick, which were of the 
faid L. R. at the time of his death, in her 
hands to be adminiſtered, whereof you could 
cauſe to be made the ſaid debt or damages, 


or any part thereof, nor had the faid R. any 


U 2 of 
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of her own proper goods and chattels in your | 
 bailiwic, whereof you could cauſe to be made 


the ſaid damages, or any part thereof, ac- 
cording to the demand of that writ : And 


whereas thereupon in our ſaid court before 
us, there were afterwards ſuch proceedings, 
that by our ſaid court before us it was con- 


ſidered, that the ſaid 7. V. P. S. R. R. the 
ſurviving executors of the ſaid G. C. ſhould 


have execution againſt the ſaid R. of the faid 


T: . P. $. and R. K. as 1 according 


two hundred pounds of debt, and alſo of the 
ſaid fixty- three ſhillings for the damages, 


coſts and charges aforeſaid, to be levied of 
the proper goods and chattels of the ſaid R. 
And it was further conſidered by our faid 


court before us, that the ſaid 7. VJ. P. S. and 
R. R. ſhould recover againſt the ſaid R. twen- 
ty and eight pounds for their coſts and charges 

by them about their ſuic by occaſion of the 


B our writ of ſcire facias in that be- 


alf expended, adjudged by our ſaid court 


before us, to the ſaid 7. W_ P. §. and R. R. 
at their requeſt, according to the form of 
the ſtatute in ſuch caſe lately made and pto- 


vided : We therefore command you, that 


you take the ſaid R. if ſhe may be ſound in 


your bailiwic, and keep her ſafely, ſo that 
you may have her body before us at Wal. 


minſter, on next after to ſatisfy 
the faid J. V. P. S. and R. R. of the ſaid 


two hundred pounds of debt, and of the faid 
ſixty-three ſhillings of damages, and alſo of 
the ſaid twenty and eight pounds for the coſts 
and charges aforeſaid, adjudged to the faid 


10 
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to the form of the faid ſtatute ;” and have 
there then this writ. Witneſs, Sc. 


GEORGE the ſecond, by the grace of Ca. fa. ag 
God, of Great Britain, France and Ireland an adminiflra- 
king, defender of the faith, Sc. To the n 470 # 
| ſheriffs of London greeting: We command FO: 
you, that you take Fane Tudor, adminiſtra- 
trix of all and ſingular the goods and chattels 
which were of Thomas Tudor at the time of 
his Cath, who died inteitate, as it is faid, if 
ſhe may be found in your bailiwic, and ſafely 
keep her, ſo that you may have her body be- 
fore us at Meſtminſter, on next after 
to ſatisfy James Comber of 
which in our court before us, according to 
the form of the ſtatute in ſuch eaſe lately 
made and provided, were adjudged to the 
ſaid Fames for his coſts and charges by him 
ſuſtained about his defence in a certain action 
of a plea of at the ſuit of the ſaid 
Jane, becauſe the faid Fane did not afterwards 
further proſecute that action, and whereof _ 
he is convicted, as appears to us of record; 
and have there then this writ. Witnels, Sc. 


= A ed + CTTTIS CT 2 - 
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| GEORGE the ſecond, by the grace of Ca. ſa. ujor 4 
God, of Great Britain, France and Ireland non proſs for 
king, defender of the faith, Sc. To the , a de- 
ſheriffs of London greetipg: We command“ . 
you, that you take Sarab Wheeler, widow, 
if ſhe ſhall be found in your bailiwic, and 
lafely keep. her, ſo that you may have her , 
body before us at Węſiminſter, sn 
next after to ſatisfy Robert Parry of 

which in our ſaid court before us 

RR EF 
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Bert, according to the form of the ſtatute in 


that caſe lately made and provided, for his 
coſts and charges by him ſuſtained about hi 
defence, in appearing to our certain writ of 


latitat proſecuted againſt the ſaid Robert, at 
the ſuit of the ſaid Sarab; and whereupon 


the ſaid Sarah did not afterwards further pro- 


ſecute that writ, as appears to us of record, 


LTeſtatum ca. 
a. after par- 
cel levied by , 
K. fa, 


and have there then this writ. Wines, 2 


F 
GEORGE the ſecond, Se. To the ſhe 
riff of Suſſex greeting: W hereas by our writ 


we lately commanded N. P. eſq late ſheriff 


of your county, that of the goods and chat- 


tels of Jobn Zones, otherwiſe called Jobn Jones 


of, Sc. in his bailiwic, he ſhould cauſe to be 


made one hundred pounds of debt, which 


William Maddox lately in our court before us 


at Weſtminſter recovered againſt him, and alſo 


ſixty-three ſhillings, which in our ſaid court 


before us were adjudged to the ſaid Milian 
Maddox for his damages which he had ſuſtain- 
ed, as well by occaſion of the detaining that 


debt, as for his coſts and charges by him 


about his ſuit in that behalf expended, whereof 


the ſaid Jobn Jones was convicted, as appeared 


77 to us of record; and that he ſhould have that 


money before us at Weſtminſter, on 
next after laſt paſt, to render to the 


faid William Maddox for the debt and da- 
mages aforeſaid; and our ſaid late ſheriff of 


your county at that day returned to us, that 


he by virtue of the ſaid writ to him directed 
had cauſed to be made of the goods and 
We of the ſaid Faun * thirty pounds 


Pater 
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parcel of the debt and damages aforeſaid ; 


which ſaid money he had cauſed to be paid 


to the ſaid William Maddox in part of the 


ſaid debt and damages: And the ſaid ſheriff 
further certified, that the ſaid oh Jones had 


no more or other goods in his bailiwic, where- 
of he could cauſe to be made the reſidue of 
the ſaid debt and damages, or any part there- 


of; arid whereas by our writ we lately com- 


manded our ſheriffs of London, that they ſhould 


take the ſaid F. J. if he ſhould be found in 


their bailiwic, and ſafely keep him, ſo that 


they might have his body before us at Weſt- 
minſker, on next after to ſatisfy 


the ſaid V. M. of ſeventy- three pounds and 
three ſhillings, the reſidue of the ſaid debt 
and damages in form aforeſaid recovered; and 
our faid ſheriffs of London at that day te- 


turned to us, that the ſaid F. J. was not found 


in their bailiwic; upon which on the behalf 


of the ſaid W. M. it is ſufficiently certified 
in our court before us, that the ſaid F. J. lurks 
| and ſecretes himſelf in your county; we there- 


fore command you, that you take the faid 
J. J. if he may be found in your bailiwic, 
and fafely keep him, ſo that you may have 
his body before us at Meſtminſter, on 


next after co fatisfy the faid V. M. of 


the ſaid ſeventry-three pounds and three ſhil- 
lings, the reſidue of the debt and damages 


aforeſaid z and have there then this writ. 


Witneſs, Ce. 


% 


wy, 15 how * 


, 
i? d 
* 
* Ee: 
i > 
+ ö 
_ 
- | 
* 4 p 
is 
: 
4 
4 * 
"4 
1 
1 
_ 7 
1 
0 
1 
? | 
6 
4 
; 
io 
i372 
_ [1 : 
5 N 
1 3 


150 


Fi. fa. in cafe 


en promiſe. 


In debt. 


The Attorney's me 


lt} fi. fa. in ooh, 


8 E O R G E the ſecond, by the grace of 
God, of Great Britain, France and Ire. 


land king, defender of the faith, &c. To 


the ſheriif of Lincoln greeting: We command 


you, that of the goods and chattels of C.) 


in your bailiwic, you cauſe to be made one 


hundred pounds, which A. B. lately in our 


court before us at Weſtminſter recovered 


_ againſt the ſaid C. D. for his damages which 
he. ſuſtained, as well by means of the not 


performing certain promiſes and undertakings 


lately made by the ſaid C. D. to the ſaid A. g. 


as for his coſts and charges by him about his 
ſuit in that behalf expended; whereof the ſaid 
C. D. is convicted, as appears to us of re- 
cord; and have char money before us at Vgl. 


minſter, on next after to render 
to the faid A. B. for his damages aforeſaid; 
| and have there then, Sc. 


"Ie; in debt, ſay, You cauſe to be made one 
hundred pounds of debt, which A. B. lately 
in our court before us at Waſtminſter recovered 
againſt him, and alto ſixty and three ſhillings 


which in our {ame court before us at Mel. 
minſter aforeſaid were adjudged to the faid 
A. B. for his damages which he ſuſtained, as 


well by occaſion of the detaining that debt, 


as for his coſts and charges by him about his 


ſuit in that behalf expended, whereof the 
ſaid C. D. is convicted, as appears to us of 


record, and have that money before us at 


Mat minſter, on next after to 
render 


in the Court of King's Bench. 297 


render to the faid A. B. for his debt and da- 
mages aforeſaid, Sc. 


f 5 If in covenant, ſay, Which he ſuſtained as Covenant. 

. well by means of the breaking a certain co- 

0 venant lately made between the ſaid C. and 

d the ſaid 4. as for his coſts and charges, Sc. 

) 

Ic I you make out a ca. ſa. or a f. fa. after If after ſci. 66. 
Ir a ſci. fa. has iſſued, after the words as it 

d # appears to us of record” add, And where- 

h upon in our ſaid court before us at Veſtmin- 

dt ſter, it is conſidered, that the ſaid A. B. have 

2s his execution againſt the ſaid C. D. of the 

. damages aforeſaid, or debt and damages afore- 

is  faid, as the action is] by the default of the 

d aid C. and have that money, c. 

. | 

J GEO RGE the ſecond, c. To the ſhe- Fi. fa. for an 
aj riffs of London greeting : We command you, 5 vein 
3 that of the goods and chattels of Edward J : Sh ho 


 Walmeſley, gent. in your bailiwic, you cauſe g. 
to be made two hundred pounds of debr, 


Ie which Thomas Haſſel, elq; now deceaſed, in 

y his life-time, lately in our court before us 

d at Weſtminſter recovered againſt him, and 

IS _ alſo ſixty-three ſhillings, which in our ſaid : 
. court before us were adjudged to the ſaid 

d Thomas for his damages which he ſuſtained, 

as as well by occaſion of the detaining that 

l debt, as for his coſts and charges by him 

is about his ſuit in that behalf expended, where- 

2 of the ſaid Edward is convicted, as appears 
II to us of record; and whereupon in our ſaid 801 fl. 
It court before us, it is conſidered, that William 

0 Hale, elq; executor of the teltament and laſt 


oj | | will q 
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will of the ſaid Thomas, have his execution 


_ againſt the ſaid Edward of the debt and da. 
mages aforeſaid, according to the force, form 
and effect of the ſaid recovery; and have 
that money before us at Weſtminſter, on 

next after to render to the ae Wil. 


lian for the debt and damages aforeſaid; and 


Fi. fa. for an 
executor a- 
gain an ad- 
miniſtrator de 


bonis non. 


have there then this writ. Witneſs, Se. 


5 G EORGE the fan Sc. To the ſhe- 
riff of Kent greeting: We command you, 
that of the goods and chattels in your baili- 
wic which were of Francis Howe, eſq; de- 
ceaſed, otherwiſe called Francis Howe of, c. 
at the time of his death in the hands of Tho- 


mas Howe, eſq; adminiſtrator of all and ſingu- 


lar the goods and chattels, rights and credits, 
which were of the faid Francis Howe at the 


time of his death to be adminiſtered, by Wil. 
liam How and Jobn Howe, deceaſed, late 
executors of the teſtament and laſt will of the 
ſaid Francis Howe, in the life-time of the 
ſaid William How and Fobn Howe unadmini- 
ſtered, you cauſe to be made four hundred 


pounds of debt, which James Comber, eſq; 


and Frances his wife, lately in our court be. 


fore us at Meſtminſter, recovered againſt the 
ſaid William Howe, after the death of the 
ſaid John Hoe; and alſo five pounds, which 


in our ſaid court before us were adjudged to 


the ſaid James and Frances for their damages 


which they had ſuſtained, as well by occa- 


ſion of the detaining that debt, as for their 


coſts and charges by them about their ſuit in 
that behalf expended, to be levied of the 
wow and chattels which were of the faid 


Francts 


in the Court of King's Bench. 


Francis Howe at the time of his death in the 


hands of the faid William Howe to be admi- 
niſtered, if he has ſo much in his hands; 

and if he has not ſo much in his hands, 
then the ſaid damages to be levied of the 
proper goods and chattels of the ſaid William 
Howe, whereof he was convicted, as appears 
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to us of record; and whereupon in our faid Sci. fa, 


court before us, it is conſidered, that the ſaid 
James Comber and Frances have their execu- 
tion againſt the ſaid Thomas Howe of the 
debt and-damages to be levied of the goods 
and chattels of the ſaid Francis Howe at the 
time of his death in the hands of the faid 
William Howe to be adminiſtered, according 


to the force, form and effect of the ſaid reco- 
very; and have that money before us at Weſt- 


minſter, on next after to render 
to the ſaid James Comber and Frances for the 


debt and damages aforeſaid; and have there 


then this writ, Witneſs, 2 of 


An elegit. 


G* ORGE the ſecond, by the grace of Elegit. 


God, of Great Britain, France and Tre- 
Land king, defender of the faith, c. To 
the ſheriffs of, Sc. greeting: Whereas A. B. 
lately in our court before us at Weſtminſter, 
by bill without our writ, and by the judg- 
ment of the ſame court, recovered againſt 
C. D. 1001: of debt, and alſo 40s. for his 
damages which he ſuſtained as well by means 
of the detaining the ſaid debt, as for his coſts 
and charges by him about his ſuit in that be- 


half expended, whereof the ſaid C. D. was con- _ 
victed, 
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victed, as appears to us of record; and af. 
terwards the ſaid A. B. came in our court be. 
fore us, and choſe to be delivered to him all 
the goods and chattels of the ſaid C. D. (ex- 
cept the oxen and beaſts of his plough), and 


alſo a moiety of all and ſingular the lands 


and tenements of the ſaid C. D. in your baili- 


wic, to hold to him the ſaid goods and chat- 
tels as his own proper goods and chattels, and 
alſo to hold the ſaid moiety to him and his aſ- 
ſigns as his free tenement, according to the 
form of the ſtatute in that caſe made and 


provided, until the ſaid debt and damages 


ſhould be thereof fully levied : We therefore 


command you, that without delay you cauſe 
all the goods and chattels gf the ſaid C. D. in 


your bailiwic, (except the oxen and beaſts of 


his plough), and alſo a moiety of all the lands 


and tenements of the ſaid C. D. in your bai- 


liwic, whereof the ſaid C. D. on the 
day of on which day the ſaid judg- 


ment was given, or at any time afterwards 


was ſeized, to be delivered to the ſaid A. B. 


by a reaſonable price and extent; to hold to 
him the ſaid goods and chartels as his own 


proper goods and chattels, and alſo to hold 
the moiety of the ſaid lands and tenements 


as his free tenement, to him and his aſſigns, 
according to the form of the ſaid ſtatute, un- 
til the ſaid debt and damages ſhall be thereof 


fully levied; and that you make appear to 
us at We Atminſer, en mer uten 


under your ſeal and the ſeals of them by 


whole oath you ſhall make the ſaid extent 


and N in what manner you ſhall 
| have 


I 
S 


in the Court of King's Bench. 301 
have executed this our writ; and have there 
then this writ, Witneſs, Se. 

A writ teſted out of term is void, and 


e court will take notice that 1 it is reſted 
out of term. 1 K. Raym. 4. 


15 
pb 
1 


[| 
| 
[: 
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- GEORGE the ſecond. by hb grace of Elegit againſt 
God, of Great Britain, France and Ireland tertenants. 
king, defender of the faith, Sc. To the 
ſheriff of Eſſex greeting: Whereas R. R. eq; 
lately in our court before us at Weſtminſter, 
by bill without our writ, and by the judg- 
ment of the ſame court, recovered againſt 
V. F. gent. otherwiſe called, Sc. one thou- 
ſand pounds of debt, and alſo fifteen _ 
for his damages which he has ſuſtained, 
well by occaſion of the detaining that debt, 
as for his coſts and charges by him about his 
ſuit in that behalf expended, whereof the ſaid 
W. S. is convicted, as appears to us of re- 

cord; and whereupon | in our ſame court be- Sci. fa. 
fore us, it is conſidered, that the ſaid R. R. 
have, his execution againſt F. V. C. B. and 
E. G. tenants of one meſuage, five barns, and 
two ſtables, one garden, one orchard, twenty 
acres of land, and twenty acres of meadow, 
fifty acres of paſture, and ten acres of wood, 
with the appurtenances, ſituate, lying and 
being in the pariſh of Yeſtham in your coun- 
ty, which were the lands and tenements of 
the ſaid V. S. deceaſed, (of which the ſaid 
W. S. on the day of giving the ſaid judgment, 
and afterwards was ſeiſed in his demeſne as 
of fee) of the debt and damages aforeſaid to 
be levied of thoſe lands and tenements; and 
afterwards 


WE By, 
„„ 
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| 
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afcerwards the ſaid R. R. came in our faid 


court before us, and according to the form 
of the ſtatute in ſuch caſe made and provided, 


choſe a moiety of the ſaid lands and tene- 
ments to be delivered to him by a reaſonable 
price and extent, to hold to him and his aſſigns 
as his free tenement, according to the form 
of the ſaid ſtatute, until the ſaid debt and 
damages ſhall be thereof fully levied: We 
therefore command you, that without delay 
vou cauſe a moiety of all the faid lands and 
tenements to be delivered to the ſaid R. R. 
by a reaſonable price and extent, to hold to 


him and his aſſigns as his free tenement, ac- 
cording to the form of the ſaid ſtatute, un- 
til the ſaid debt and damages ſhall be thereof 


fully levied; and in what manner you ſhall 
execute this our precept, make appear to us 


at Weſtminſter, on next after 


remitting to us this our writ. Witneſs, c. 


in the county aforeſaid, on the 
day, &c. before me C. D. «ſq; ſheriff 


7 of the county aforeſaid, by virtue of a writ 


of our lord the king to me directed, and to 


this Inquiſition annexed by the oaths of [ na- 


ming the 12 jurors] good and lawful men of 


my bailiwic, who upon their oath ſay, that 
E. F. named in the faid writ on the day of 
giving the judgment mentioned in the ſaid 
writ, to.wit, on the day, Sc. and 
on the day of taking this inquiſition was ſeiſed 
in his demeſne as of fee of and in one meſuage, 


acres of land, acres of 
Se ro re meadow, 


LE aa 3 27 


A N inquiſition indemed taken at B. 
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meadow, . acres of paſture, | 
acres of wood, and acres of furze 
and heath, with the appurteances called G. 
within the pariſh of H. in the county afore- 
ſaid, now or late in the poſſeſſion of the ſaid 
E. F. or of his aſſigns, of the clear yearly va- 
ue in all iſſues above repriſes of forty pounds, 
and of and in one other meſuage, 
acres of land, acres of meadow, 
acres of paſture, acres of wood, and 
>. acres of furze and heath, with the 
appurtenances called K. within the ſaid pariſh 
of H. in the county aforeſaid, now or late in 
the tenure of L. M. or of his aſſigns, of the 
clear yearly value in all iſſues above repriſes ob 
ten pounds, and that one of the ſaid two 
meſuages firſt abovementioned, and 


acres of land. acres of meadow, 
| acres of paſture, a — 
wood, and acres of furze and heath, 


called G. being of the yearly value of 
are one moiety of the ſaid tenements; which 
moiety of the ſaid tenements I the ſaid ſhe- 
riff on the day of taking this inquifition, 
have cauſed to be delivered to N. O. in the 
faid writ named, by the price and extent 
aforefaid, to hold as his free tenement to him 
and his aſſigns, according to the form of the _ 
ſtatute in that caſe made and provided, until 
the debt and damages in the faid writ men- 
tioned ſhall be thereof fully levied z and the 
ſaid jurors upon their oath further ſay, that 
the faid E. F. has no goods or chattels, nor 
has nor had at the time of giving the ſaid 
Judgment, nor at any time afterwards ever had 
any other lands or tenements in the ſaid coun- 


_ 
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„ the knowledge of che ſaid jurors. In 
teſtimony whereof, as well I the faid ſheriff 
as the ſaid jurors, have to this inquiſition al. 
ternately put our ſeals, on the day and year, 
and at the place aforeſaid. 


The ca. fr * 2 15. are pe ſealed, for 
which you pay 7d. but the elegit is both 
ſigned and ſealed; you pay 15. 8 d. to the 


chief clerk for ning it, and 7 d. to the 


| ſealer for fealing | it. 


„» 


— 


| Proceedings by. origi ia 
Uſe of procerd- T antient method of proceeding 


ing by original. though now much out of ur, is fal 
very neceffary f in many . 

Hrainſt prers, As for example in proceeding in this court 
obo cannot be againſt peers, who by the law of the land 
| 277 8 by are not to be arreſted in any civil cauſe what- 
| fappoſed to be ſoever ; and therefore not to be proceeded 
in cuſtodia againſt by bill, becauſe therein ſuppoſed to be 


mareſcalli. 1 1 cuſtodia mareſcalli. Sed. quære. 


- 4r4hadas And againſt corporate bodies, as mayor 

corporate. and aldermen, dean and chapter, maſter and 
fellows, Sc. and hundredors on the ſtarute of 
hue amor... 


geber. Jo quare impedit, writ of right, replevin 
ions in this and ſuch like, come into this court, but either 
court, only by, by original writ, or elſe by being, removed 
original writ. from inferior courts by writs which are in 
their nature original writs, and returnable co- 
ram nobis ubicunque, &c. as writs of recordari 

2 loquelam, accedas ad curiam, certiorari, 

writs of error, Sc. Fs Ro — 154 

ü 


C. D. efq; ſheriff, - 
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It is a much more expeditious way of pro- Marit of er- 
curing; the ſuitor his right than by bill, for no . 92/44: 
writ of error lieth on a judgment obtained by 147 bt in par- 
original writ, but what muſt be made return- J;amene. 
able in the high court of parliament, and that 
purchaſed and carried on at a very dear rate, 
and commonly attended with exemplary coſts 
in fayour of the defendant in error, if the 
judgment be affirmed ; whereas, if the judg- 
ment be on an action brought by bill, a writ 
of error may be brought returnable in the 
Exchequer chamber, and from thence, after 
| four terms attendance, a writ of error may 

be brought returnable in the houſe of lords. 

It is alſo of excellent uſe in outlawing 7: u/e in et- 
debtors who are difficult to be arreſted, and laing dgfen- 
le concealed in holes and corners ſpending * "4 
their creditors ſubſtance, £2 4 Tl 

And note, that if the defendant be arreſted' . ;rrender 
on the capias utlagatum, and bail is put in, in diſcharge of 
the defendant cannot diſcharge his bail by #ai/ on out. 
ſurrendering himſelf to priſon, but he muſt 4. 
pay the condemnation-money, or they for him. 

It is faid, that no original writ may be Cannot proceed 
made returnable in this court in any action of & 9rigina/ i 
debt, detinue, covenant. or account. Vide * 46 _ 
Carty. 2 os = | ae 
The original writ which is iſſued out of Orginal aurit 
the high court of Chancery, and made out by 4 warrant fer, 
the curſitor of the proper county, is not at “e capias. 
this day in general caſes ſerved on the defen- 

dant, except it be againſt a peer or a body 

corporate, it being only a foundation or war- 

rant for the capias, on which the defendant 

may be arreſted, and the plaintiff have bail 

for his debt. 25 
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Methed of pro: In order thereto, the plaintiff's attorney 


ceeding. 
Stat, 1 H 
e. 6. 


| warrant, for which you pay 25. 44. s 


_ draws up a præcipe, which is to contain the 
1. 5* whole count or declaration, in which you, 

the ſtatute of Additions, muſt ſet fotth the 

defendant's eſtate or degree, or miſtery, and 

the town or hamlet, or place and county, 

where he is or was converſant. . 


Præcipe. 


- Middleſex. If A. B. ſhall give you ſecurity 
to proſecute his ſuit, then pur by“ fureties 


and fafe pledges C. D. late of Meſtminſter in 


the county of Mzadleſex, joiner, That, &. 
To ſhew, that whereas [here ſet forth the 
whole declaration verbatim, *cill you come to] 

to the damage of the ſaid A. B. of 36l. as 


he ſays. 

Nobert Richard- | | Returnable before 
Jon, attorney, our lord the king, 
8 May 1738. on the morrow of 


the Holy Trinity, 


whereſoever, Ce. 


Alffidavit for 20/7. 


nnen origi: You carry the precipe to the filacer, who 
nal and Ca- 
ptas. 


will make out the capias and procure the 
original and return, and file it for you; you 


pay the filacer 25. 6 d. for the firſt count of 
the capias, and 6 d. for every other count, 


and the like for the original, which he pays 
over to the curſitor, beſides 4 d. for filing the 
original, making together 55. 4 d. for the firſt 


count, and 15. for every ſubſequent count. 


You carry the capias to be ſealed, for which 
you pay 74. and then to the ſheriff for a 


You 


in the Caurt of King's Bench. 307 
Tou muſt be cautious that the teſte of the 8 
original (which muſt be at leaſt fifteen days 
before the teſte of the capias) be ſubſequent . 
to your cauſe of action. 9 | 
| You pay on original writs, where the da- Fines on origi- 
mages laid exceed 40/7. fines to the king in nab. 
the following proportions, e 
From 40 J. to 100 marks, 0 6 
From 100 marks to 100 J. © 10 
O 
7 


From 1007. to 200 marks, © 13 
From 133 J. 65. 8 d. to ee 


8 
O 
16 8 
From 166 J. 135. 4 d. to 200 J. 1 0 0 
And for every 100 marks more, 0 6 8 
And for every 100 J. more, O 10 © 
If the defendant cannot be arreſted on the 2 return of 
capias, you may have an alias, and after that e original, 
a Pluries, And note, that the return of the e 25 _ 
original is the teſte of the capias, the return P Le. 
of the capias the teſte of the alias, and the 
return of the alias the teſte of the plurres ; 
and fo on, unleis the return of any of them 
happen on the eſſoin-day before any term, 
and then the next writ muſt bear teſte the 
firft day of that term, for it cannot bear teſte 
out of term: But I think that regularly the Fifteen days 
capias, alias, pluries and exigent, ought re. 4% , 
ſpectively to bear teſte on the quarto die poſt . = 
of the return of the precedent writ z the con- 
trary is practiſed merely for the ſake of ex- 
pedition in the outlawry, as appears in Try's 
Jus Filizarii, fol. 184. to fol. 191. where the 
practice is both ways: The original, and all 
ſubſequent writs grounded thereupon, muſt 
have 15 days between the teſte and return of 
Be N22 | each, 
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each, except in the caſes provided for by ſta- | 


tutes of the 16 Car. 1. c. 6. and 13 Car. 2. 


fat. 2. c. 2. before taken notice of. Vide an- 
tea, fol. 82, 83. 


As you may have occaſion for the ſake of 


expedition to make out theſe writs yourſelf, 


though it is the filacer's duty to make them 
out, I ſhall give the following PR. 


GEORGE the road, by the. ace & 


Cod, of Great Britain, France and Ireland 


king, defender of the faith, &c. To the 
hen of Middleſex greeting: We command 


| you, that you take Archibald Scot, late of the 
pariſh of St. Martin in the Fields in your 


county, ſurgeon, if he be found in your bai- 
liwic, and ſafely keep him, ſo that you may 


have him before us from the day of St. Mi. 


bs 


Alias capias. 


Pluries. 


Common ap- 
pearance. 


chael in three weeks, whereſoe ver we ſhall be 
then in England, to anſwer to Thomas Deveniſh 
of a plea, that whereas the ſaid Archibald, on 
the day, &c. [as in the declaration 
to] to the damage of the faid Thomas of 300. 


as is faid; and have there a this writ, 


YO &c, 
Wallis. 


In the alias capias, after the words We 


command you, lay, As we have beretefore com- 
manded you. 


In the pluries capias, after the words Ve 
command you, ſay, As we bave oftentimes con. 
manded you. 


Ik che action requires only a common ap- 
pPearance, you enter it with the filacer, and 
Pay him 25. for i it, out of which 15. is for 


the 


- 2 * * 
2 r il 


73 
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in the Court of King's Bench. 209 
the duty. If it requires ſpecial bail, you Special bail. 
carry the filacer a note of the names of the 
bail, with their places of abode and additions, 
and he will attend with you before a judge 
to put in bail, of which notice is to be given 
to the plaintiff's attorney in writing, and you 
muſt obſerve the directions before given as to 
excepting againſt and adding and juſtifying 
the bail, on which occaſion the filacer muſt 
attend with his book in court. You pay on 
putting in bail 165. 64. viz. Filacer 125. 6d. 
Duty 25, Judge's clerk 25. Es | 
The method of declaring by bill is different Method of de- 
from that by original, which begins thus; ig. 


vide Carth. 108, . 
Michaelmas term in the twelfth af of king 
pp George the ſecond.” 


Midaleſex. C. D. late of Weſtminſter in the Declaration & 
county of Middleſex, joyner, was attached to 789% 
anſwer A. B. in a plea of treſpaſs on the caſe, 
las the action is] and whereupon the ſaid 
A. B. by R. R. his attorney complains, that 
whereas [then go on with your declaration as 
by bill] to the damages of the faid A. B. of 
201. and thereupon he brings ſuit, Sc. Y 
And omit the pleg. de proſeguend' uſed at M pleg. de 

the end of the declaration on proceedings by prob. 
bill, pledges being returned on the original. 
You give a rule with the clerk of the rules 
for the defendant to plead, as to which the _- 5 
directions before given will ſerve. 5 
In making up the iſſue you begin with the Of making up 
declaration, and not with a memorandum, as e i/ue. 
you do when the proceedings are by bill; 
ES. A.'3 and 
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and at the end of the iffue award the wenire 


Award of the thus: Therefore it is commanded to the ſhe. 


venire. 


riff, that he cauſe to come before our lord che 
king, from the day of the Holy Trinity in three 


weeks | the return of the venire] whereſoever 


he ſhall then be in England, twelve, Sc. by 
whom, Sc. and who neither, Se. to take 


cognizance, &c. becauſe as well, Sc. The 
ſame day is given to the parties aforeſaid, Se. 


In making up the 25 if prius record, the) u- 
rata is thus: 

Middleſex. The jury between A. B. by his 
attorney, plaintiff, and C. D. late of, Cc. of 
a plea of treſpaſs on the caſe, is reſpited be- 


fore our lord the king, until from the day of 
St. Michael in three weeks, whereſoever, Gt. 


Venire facias 
on original. 


unleſs [as before by bill to.] The fame day 
1s * to the parties aforefaid, Se. | 


GERNE E the bnd by the nite" of 
God, of Great Britain, France and Ireland © 


king, defender of the faith, c. To the 


ſheriff of greeting: We command 
you, that you cauſe to come before us from 


the day of whereſoever we ſhall 
then be in Eugland, twelve free and lawful 
men of the body of your county, each of 


whom has at the leaſt ten pounds by the 


year of lands, tenements or rents, by whom 


the truth of the matter may be the better 


known, and who are in no wiſe of kin ei— 


ther to A. B. gentleman, the plaintiff, or to 


C. D. late of, c. to make a certain jury be- 


tween the parties aforeſaid, in a plea of treſ- 


paſs on the caſe, becauſe as well the ſaid C. D. 
as the ſaid 4. B. becween whom the conten- 


tion 


in the Court of King's Bench. 
tion thereon is, have put themſelves upon 

that jury ; and have there the names of the 
1 jurors, and this writ. Witneſs, Sc. 8 


GEORG E the 3 by the grace of Diftringas 


God, of Great Britain, France and Ireland)” 
king, defender of the faith, &c. To the 
ſheriff of greeting: We command 
you, that you diſtrain the ſeveral perſons na- 
med in the panel annexed to this writ, being 
the jurors ſummoned in our court before us, 
between A. B. gentleman, plaintiff, and C. D. 
late of, Sc. by all their lands and chattels in 
our bailiwic, ſo that neither they, nor any 
one by them, lay their hands upon them, un- 
til you ſhall have another precept thereupon 
from us, and that you anſwer to us of the 
iſſues thereof, ſo that you may have their 
bodies before us on the whereſoever 
we ſhall then be in England, or before, [as 
in a diftringas by bill] to make a certain jury 
between the parties aforeſaid, in a plea of 
_ treſpaſs on the caſe, and to hear their judg- 
- ments: thereupon of many defaults; and have 
there the names of the] jurors and this writ, 
Witneſs, Oc. 


G EOR GE the ſecond, by the grace of Subpeena. ” 


God, of Great Britain, Der and Jreland 
| king, defender of the faith, Sc. To E. F. 
6. H. J. K. and L. M. greeting: We com- 
mand you, that notwithſtanding all and ſingu- 
lar your buſineſſes and excuſes whatſoever, 
you be in your proper perſons before us, [as 
in proceedings by bill] to teſtify all and ſingu- 


lar choſe things which you know in a certain 
fo a --> action 5 
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8 now pending undetermined in our court 
before us, between A. B. plaintiff, and C. D. 
late of, Fc. in a plea of treſpaſs on the caſe, 
And this you are in no wiſe to omit, under 


the penalty of one hundred 3 Wit- 


Want of origt- 
nal helped af- 


' ter verdict. 


—_ Sc. 


Note 3 In theſe and all te. writs es by ori- 
gin, in the concluſion before the teſte, you 
cave out the word then, ſaying, “ And 
% have there this writ, Witneſs, Ec.” and 
not © there then“, Sc. the place of the re- 
cord being «bicungue, &c. and therefore un- 
certain. 

Treſpaſs and cjetment by ui; mo- 
tion in arreſt of judgment, upon a fault in 
the original, for a bad original is not helped 


by verdict: But the maſter certifying there 


was no original at all, the plaintiff had judg- 


ment, though in his declaration he recited the 


| Writ of in- 


guiry. 


original. 1 T Med. 3. 
As to the reſt you proceed to trial as by 
bill. 
If you have a judgment by default and 
. occaſion to make out a writ of i nt you 
begin thus. 


G EOR G E the ane by the grace of 
God, of Great Britain, Fronce and Ireland 
king, defender of the faith, Sc. To the 
ſheriff of Middleſem greeting: Whereas C. D. 
late of Meſiminſter in your county, joyner, 
was attached to be in our court before us, to 


anſwer A. B. of a plea, wherefore whereas 


[the declaration, Sc. as in other writs of in- 
"Ts to] to the damage of the ſaid A. B. of 
| twenty 
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twenty pounds, as it is ſaid, Sc. And it was 
in ſuch manner proceeded in our ſaid court, 


tat the ſaid A. B. ought to recover againſt 


the ſaid C. D. his damages by occafion of the 
ſaid treſpaſs on the caſe : But becauſe it is 
unknown to our court beforeus what damages 
the ſaid A. B. has ſuſtained by occaſion of the 
premiſſes: We therefore command you, that 


by the oath of twelve good and lawful men 


of your bailiwic, you diligently inquire what 
damages the ſaid A. B. has ſuſtained, as well 
by occaſion of the premiſſes, as for his coſts 
and charges by him about his ſuit in that be- 
half expended, and that the inquiſition which 
you ſhall thereupon take, you ſend to us from 
the day, c. [the return] whereſoever we 
ſhall then be in England, under your ſeal and 
the ſeals of them by whoſe oath you ſhall 
take that inquiſition, together with this writ. 
Witneſs, Sc. eee 


n caſe the defendant does not live in the Teſtatum ca- 

county you intend to try your action, you muſt Pas. 

have a teſtatum capias to arreſt the defendant 

in the county wherein he lives, grounded upon 

a capias iſſued in the county wherein you in- 

tend to try your action. . 

If the defendant is not to be arreſted on the Outlaavry. 

capias, alias, or pluries, the filacer will make Vide Goulſ. 

you out an exigent and proclamation; and if 70 

the defendant does not appear on the return 1 — 
of the exigent, and which he may by a com- March 4. 
mon appearance only, though your action be Cro. Car. 
for 10,000 J. the filacer will make out a ca- 537, 538. 

pas utlagatum either general or ſpecial ; the C, 998 430. 
general capias utlagatum is to take the body tor 668. 
. 5 only, pl. 917. 


I 
Cro. El. 908. 


n 
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3 Danv. 302. only, the ſpecial capias utlagaiam. is to extend 
Stat. 31 Eliz. the defendant? 8 goods and chattels, lands and 


©. 3: $. 3: | tenements, and to take the body alſo; and 


if the defendant be arreſted on the capias ut- 
lagatum, he muſt give bail as before to an- 
ſwer the condemnation. Vide infra 305. 


= Bail got of = FErbo, a foreign merchant, who had never 
foreigner 069 been in England, was outlawed in an action 


2 en ſur aſſump/it tor goods fold and delivered, and 


 lyoutlawing © ſhip and other effects were ſeized on a ſpe. 


cial capias utlagatum : The court refuſed to 
vacate the outlawry on motion, and affidayir 
that the defendant had never been infra legem, 
and therefore could not be outlawed, 7. e. put 
extra legem ; but ſaid the defendant muſt bring 
a writ of error, which he accordingly did, 
and put in bail according to the ſtature ; 
whereupon the plaintiff conſented, that the 
_ outlawry ſhould be reverſed. A good way to 
get bail from a foreigner. Micb. 10 M. 3 
B. R. Mathews v. Erbo, Carth..459. 


Proclamation By the ſtat. Weſim. 2. (13 Ed. 1. c. 45.) 


in the counly. proclamation of outlawry is to be made in 
. county court, every freeholder being ſup- 
poſed to be there, becauſe there he ought to 
be, and therefore bound to take notice of it. 

Carib. 484. 


Ni of pro- For avoiding ſecret i in perſonal 


clamation to ations againſt perſons having known places of 


be awarded. their dwelling, a writ of proclamation ſhall. 


be awarded, having day of teſte and return, 
as the exigent ſhall have, directed to the ſhe- 
riff of the county where the defendant at the 
time of the exigent awarded ſhall be dwel- 
ling; and the ſheriff is to make one procla- 
mation in the county court, a ſecond at the 
general 
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general quarter- ſeſſions, and a third one 
month at leaſt before the quinto exali', at the 
moſt uſual door of the church, Fc. where 
the defendant ſhall be dwelling. Outlawry, 
if no proclamation be awarded and returned, 
ſhall be void. Stat. 31 Els. c. 3. F. 1. Stamf. 

67. Hetley 95. Goulsb. 128. Cro. Eliz. 
371. Stat. 31 Eliz. c. 9. 1H. g. 5. Stat. 
6 H. 4. 39 H. 6. 1.6. Ulary, Br. 34. Co. 
4 Inſt. 73. Dyer 20, 41, 212. Bro, Error 
106. Dyer 214. I Roll. 199. 

The officer to take but 64, for making the 

writ of proclamation. Stat. 6 H. 8. c. 4. 4. 
And the ſheriff to take but 15. for making 
the proclamation at or near to the c——_ 
door. Stat. 31 Eliz. c. 3. | 
Before any allowance of any writ of error, Bail nt only 
or reverſing of any outlawry be had by plea ” OT 
or otherwiſe, through or by want of any ;,, 40% 10 an- 
proclamation to be had or made according fuer the con- 
to the form of this ſtatute, the defendant demnation. 
ſhall put in bail, not only to appear and an- 
ſwer to the plaintiff, in a new action to be 
commenced for the cauſe mentioned in the 
firſt action, but alſo to ſatisfy the condemna- 
tion, if the plaintiff ſhall begin his ſuit be- 
fore the end of two terms next after the al- 
lowing the writ of error, or otherwiſe avoid- 
ing of the ſaid outlawry. Stat. 31 Elis. .J. 

9. 3. Vide ſupra. 

If upon the ſpecial capias ullagatun any Of proceeding” 
goods are taken, and the defendant is not g be 
like to put in bail, you may proceed to get abπ 

ſatisfaction out of the goods in the following 
| manner; but if the goods taken are not of 

the 


a. 
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* at large. 
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the value of 30 or 607. they will not anſwer | 
the expence of proceeding againft them, 
Get the ſheriff to take an inquiſition pur. 


ſuant to the writ of ſpecial capias utlagatum, 
of which 'it may not be improper to Sive 
| notice, as on a writ of inquiry. 


Then get the writ returned by the ſheriff 
and the inquiſition tranſcribed by the filacer 
into the court of Exchequer. 

Employ a clerk in the king's remembran. 


| cer's office, who will procure a venditioni ex. 
Ponas, whereupon the ſheriff will ſell the 
goods. 955 


Then petition the lords of the treafury, 
that the money levied may be paid to the 


plaintiff towards ſatisfaction of his debt and 
charges; the lords of the treaſury will refer 
the petition to their ſolicitor ; you muſt at- 
tend him with the venditioni exponas, and re- 
turn and lay before him an affidavit of the 


debt and charges, and the bill of charges, 


Upon his report, if in your favour, as it ge- 


nerally is, if debt and charges exceed the 
money levied, one of the clerks of the trea- 
ſury will procure you a warrant to the attor- 
ney general to conſent, on your moving the 
court of Exchequer, that the money levied be 
paid to the plaintiff ; and on ſuch motion and 


conſent the court will order the money to be 
paid accordingly. 


If che ſum levied exceeds not 20/7. you 
need not apply to the treaſury, the court of 
Exchequer will order it to be paid to the 


plaintiff, For your better inſight into this 


proceeding, I have here ſet forth the ſeveral 


GEORGE 


in the Court of King's Bench. 37) 


GEORGE the ſecond, Sc. To the ſhe- Exigent. 
riff of Middleſex greeting: We command £ ie wvarrane 
you, that you cauſe Archibald Scot, late of 2 = 
| the pariſh of St. Martin in the Fields in your fee Gilbert's 
county, ſurgeon, to be demanded from county Hiſtory of the 
court to county court, until, according to the Practice of 
law and cuſtom of “ our kingdom of England, => n 
he be outlawed if he does not appear, and Stat. Ed. 1. 
if he does appear, then take him and keep him | 
fafely, ſo that you may have his body before us 
on the octave of the purification of the bleſſed 
Mary, whereſoever we ſhall be then in Eng- 
land, to anſwer to Thomas Deveniſb of a plea, 
| Wherefore whereas the ſaid Archibald, on, Gc. 
[the whole declaration] to the damage of the 
ſaid Thomas of thirty pounds, as it is faid ; 
and whereupon you did in three weeks from 
the day of the Holy Trinity laſt paſt make a 
return to us, that the ſaid Archibald Scot was 
not found in your bailiwic ; and have you 
there this writ. Witneſs Villiam Lord 
Mansfield at Weſtminſter, the 23d day of Fanu- 
ary in the thirty-ſecond year of our reign. 
_ Richardſon. Wallis. 


_ GEORGE the ſecond, &c. To the ſhe- proclamation. 
riff of Middleſex greeting: Whereas by our 

_ writ we have lately commanded you, that 

you cauſe Archibald Scot, late of the pariſh 

olf St. Martin in the Fields in your county, 


i 
8 


— — — * * — 


I think it ſhould be, according 10 the law and 
cuflom of England, there being ſince the Union no ſuch 
kingdom as England. | | 


ſurgeon, 


= 
3 * 
\ 


ſurgeon, to be demanded from county court to 
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county court, until, according to the law and 
cuſtom of our kingdom of England, he be out- 
lawed if he ſhall not appear; and if he ſhould 


Sat. 31 Eliz. 


exigent afore- 


ſaid. 


Return of the 


appear, then that you ſhould cake him and 
keep him ſafe, ſo that you might have him 


before us on che octave of the purification of 
the bleſſed Mary, whereſoever we ſhould then 


be in England, to anſwer to'Thomas Devenijh of 
a certain plea of treſpaſs on the caſe, to the 


5 damage of the ſaid Thomas of thirty pounds, 


as is ſaid: We therefore command you, that 
purſuant to the ſtatute made for ſuch purpoſe 
in the thirty- firſt year of the reign of Eliza- 


beth, late queen of England, you cauſe the 
laid Archibald Scot to be proclatmed three ſe- 


veral days according to the form of the faid 
ſtatute; one of which proclamations to be 


made at or near the moſt uſual church- door 
of the pariſh where the ſaid Archibald Scot is 


an inhabitant, that he render himſelf to you, 


| fo that you may have his body before us at 


the aforeſaid time, to anſwer the ſaid Thomas 


Deveniſb of the plea aforeſaid ; and have there 


this writ. Witneſs WMilliam Lord Mansfield 


at Weſtminſter, the twenty-third day of 7. 
mary in the thirty- ſecond year of our reign. 


F „ 


At my county court held for the county 


of Middleſex, at the ſign of the Elephant and 
Caſtle in the pariſh of St. Andrew Holbourn 


in the county aforeſaid, on the day 


of in the year within written, the with- 


in man Archibald was a firſt time demanded, 


and did not appear; and at my county Court. 


held 
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held for the faid county of Midaleſe at the | 
ſign of the Elephant and Caſtle aforeſaid, the 

ninth day of Auguſt in the year aforeſaid, 

the ſaid Archibald was a ſecond. time de- 

manded, and did not appear; and at my 

county court held for the ſaid county of Mid- 

dſex at the ſign of the Elephant and Caſtle 
aforeſaid, the ſixth day of September in. the 

year aforeſaid, the ſaid Archibald was a third 
time demanded, and did not appear. 


05 The anſwer of . 
Alexander Maſter, eſquire, PI 
* „ 8 ſheriff. 

James Danridge, eſquire, | 


This writ, as above indorſed, was delivered 
to me the under-named preſent ſheriff by the 
. above-named late ſheriff at his going out of 
his office. m7 IN : | 


At my county court held for the ſaid county 
of Middleſex, at the ſign of the Elephant and 
Caſtle aforeſaid, the fourth day of October in - 
the year aforeſaid, the faid Archibald was a 
fourth time demanded, and did not appear; 
and at my county court held for the ſaid 
county of 1Mzd4le/ex, and at the ſign of the 
_ Elephant and Caſtle aforeſaid, the firſt day 
of November in the year aforeſaid, the ſaid 
Archibald was a fifth time demanded, and 
did not appear : 2 . Bk 
' .__ Therefore, by the judgment of 
elq; and eſq; coroners of our 
ſovereign lord the king for the county afore- _ 
laid, the faid Archibald is outlawed. — 1 
| _ phage 
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| The anſwer of © 
Alexander Maſter, eſquire, 3 
e va.” © then 
Fames Danridge, eſquire, J Ba 


| Return of the By virtue of the within writ to me di- 


proclamation. 


rected, I cauſed the within- named Archibald 


to be proclaimed three ſeveral days accord. 


* Special cap. 
utlagatum. 


ing to the effect of the within mentioned ſta- 


tute, as it is within commanded me. 


„„ Ine 
Alexander Maſter, eſquire, 

-* 2: - und . f eriff, 
James Danridge, eſquire, 


GEORGE the ſecond, Sc. To the ſhe- 


riff of Middleſex greeting: We command 


you, that you fail not, on account of any 
liberty within your county, but that by the 


_ cath of good and lawful men of your county, 

you diligently inquire what goods and chat- 
tels, lands and tenements, Archibald Scot, 
late of the pariſh of St. Martin in the Fields 


in your county, ſurgeon, hath, or had in 


your bailiwic the firſt day of November laſt 


| paſt, or at any time afterwards, on which 


day he was outlawed in your county, at the 
ſuit of Thomas Deveniſh in a certain plea of 


treſpaſs on the caſe, to the damage of the 


ſaid Thomas of thirty pounds, as you have 
returned to us ſome time fince, and by their 


oath cauſe the ſame to be extended and ap- 


praiſed according to the true value thereof: 
And whatever you find by that inquiry take 


into 


in the Court of King's Benth. 


into our hands and keep ſafe, ſo that you an- 


ſwer to us the value and iſſue thereof: And 


having ſo extended and appraiſed the ſame, 
what you ſhall have done therein make known 


unto us on the octave of St. Hilary whereſo- 
ever we ſhall then be in England, diſtinctly 


2 and plainly under your ſeal, and the ſeals f 


thoſe by whoſe oath you ſhall have made the 
extent and appraifement : And for that the 
faid Archibald Scot conceals himſelf, and runs 
up and down from place to place in your 
county, in contempt of .us and in prejudice 
to our crown, as we are informed: We com- 
mand you alſo, that you take the ſaid Archi- 
ball Scot whereſoever he ſhall be found in 


our bailiwic, as well within a liberty as with- _ 
out, and keep him ſafe, fo that you may 


have him before us at the aforeſaid time, to do 
and to receive what our court before us ſhall 
in this caſe determine; and have there this 
writ. Witneſs William lord Mansfeld, at 
Weſtminſter, the 28th day of November in 
the 31ſt year of our reign, 
---+- SStly Dec. 1758. 1 
„„ Wallis. 
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By virtue of this writ to me directed, I Return of /pe- 
have taken the body of the within- named cial cap. ut- 
Archibald Scot, whoſe body I kept in my ſafe laSatum. 


cuſtody until afterwards, to wit, on the 19th 
day of Fanuary in the chirty-farſt year of his 
now majeſty's reign, on which day I received 
his majeſty's writ of habeas corpus cum cauſe 
to me directed; by virtue of which writ im- 
mediately after the receipt. thereof, to wit, 

ES 00 
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on the ſaid 19th day of January, I did con- 


duct the body of the ſaid A. S. before Sir Ed. 
card Clive, knt. one of the juſtices of the 


| king's court of the bench, according to the 
command of the ſaid writ, which faid juſtice 


did then receive from me the body of the 


faid A. S. and did commit him to the cuſtody 


of the warden of his majeſty*s priſon of ml 


Fleet, and did then diſcharge me from the 


further keeping of the ſaid A. S. and there. 
fore I cannot have the body of the ſaid A. S. 


The inqui lion. 


before our lord the king on the day within 
mentioned, en er e our ſaid lord the king 


ſhall then be in England, as by the ſaid writ 


I am commanded. The further execution of 


this writ appears in the inquiſition and in- 
ventory hereunto annexed. 


The anſwer = | 
Alexander Maſter, eſquire, 
and 8 0 ſheriff. 


James Danriage, eſquire, 


Middleſex. An inquiſicion indented, taken 
at the Three Tuns in Brook-ſtreer, near Holbourn 


in the county aforeſaid, the day of 


in the thirty firſt year of the reign of 
our ſovereign lord George the ſecond, by the 
orace of God, of Great Britain, France and 


Treland king, defender of the faith, before 
me Alexander Maſter, eſq; and James Dan- 
ridge, eſq; ſheriff of the county aforeſaid, 


by virtue of the king's writ to me directed, 


and to the inquiſition annexed, on the oath 


of Steph World, William Pope, Thomas 


Grace, 


in the Court of King's Bench. 
Grace, - Thomas Barlow, Simon Watſon, Jobn 
Davies, Chriſtopher Cotterel, Peter Browne, 


| Samuel Holloway, Thomas Harris, Richard 
Good, and John Bland, good and lawful men 


of my bailiwic, who being ſworn and charged 
to inquire of all ſuch matters and things as in 
the ſaid writ are mentioned and contained, 


on their oaths do ſay, that Archibald Scot in 


the faid writ named, on the firſt dey of No- 
vember laſt, on which day he became out- 
| lawed, was, and on the day of taking this 


inquiſition is, poſſeſſed as of his own proper 


bods and chattels, of and in the ſeveral 
oods and chattels particularly mentioned and 
exprefſed in the ſchedule or inventory thereof 
hereunto annexed, which ſaid goods and chat- 
tels are worth, to be ſold, the ſum of 39 l. 
35. All which ſaid goods and chattels I the 


faid ſheriff, by virtue of the faid writ, on the 


day of taking this inquiſition, have ſeized and 
taken into his majeſty*s hands according to 
the command of the faid writ: And the ju- 


tors aforeſaid on their faid oath further ſay, 


that the ſaid Archibald Scot on the ſaid firſt 


day of November, or at any time ſince, had 


not any lands or tenements, or on the day 


of taking this inquiſition hath any other more 


goods or chattels in my bailiwic which can 
be ſeized or taken into his majeſty's hand, ac- 
cording to the command of the ſaid writ. 
In witneſs whereof as well I the ſaid ſheriff 


as the ſaid jurors have to this inquiſition ſet 


our ſeals the day, year and place firſt above- 
mentioned. e 


Y 2 GEORGE 
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Vend. expo- G EORGE the ſecond, by _s grace of 
nas. God, of Great Britain, France and Ireland 
| king, defender of the faith, Sc. To the 
| ſheriff of Middleſex greeting: Whereas by a 
certain inquiſition indented, taken at the 
Three Tuns in Brook ſtreet near Holbourn in the 
ſaid county the day of laſt, 
before you Alexander Mater, eſq; and Fames 
Danridge, eſq; ſheriff of our {aid county, by 
virtue of our writ of capias uilagatum under 
the ſeal of our court of King's Bench to you 
the ſaid ſheriff directed, whereby we com- 
manded you to inquire what goods and chattels, 
lands and tenements, Archibald Scot, late of 
the pariſh of St. Martin in the Fields in the 
county of Middleſex, had within your bailiwic 
on the firſt day of November laft paſt, or at 
any time afterwards, on which day he was 
_ outlawed in the ſaid county at the ſuit of The- 
mas Deveniſb i in a plea of treſpaſs on the caſe; 
| it was found by the oath of Stephen World, 
1 | and other good and lawful men of the ſaid 
county, that Archibald Scot, in the ſaid writ 
named, on the firlt day of November laſt, on 
which day he became outlawed, and on the 
day of taking the ſaid inquiſition, was pol- 
ſeſſed, as of his own proper goods and chat- 
tels, of and in the ſeveral goods and chattels 
particularly mentioned and expreſſed in the 
ſchedule or inventory thereof hereunto an- 
nexed, which ſaid goods and chattels were 
worth to be ſold the ſum of thirty- nine pounds 
and three ſhillings; all which ſaid goods and 


cha: tels you the taid ſheriff, by virtue of _ 
ſal 


in the Court of King's Bench. 

faid writ, on the day of taking the ſaid in- 
quiſition did ſeize and take into our hands, 
as by the ſaid writ and inquiſition taken there- 


upon tranſcribed into our court of Exchequer, 
and there remaining in the cuſtody of our 


remembrancer, more e fully appears: And be- 


ing deſirous to be ſatisfied of the value of the 
ſaid goods and chattels in the ſaid inquiſition 
mentioned, as is juſt, command you, that you 
ſell, or cauſe to be ſold, the ſaid goods and 
chattels, and every part thereof, for the beſt 

price that can be got for the ſame; and at 
the leaſt for the ſaid ſum of thirty-nine pounds 


393. 


three ſhillings, at which they were appraiſed _ _ 


as aforeſaid, ſo that you have the ſum of mo- 
ney ariſing by ſuch ſale before the barons of 


our Exchequer at Weſtminſter the ninth day of 


this inſtant February, then and there to be 
id in for our uſe, and that you make then 
and there diſtinctly and clearly appear to our 
ſaid barons all that you ſhall do concerning 
the premiſſes ; and have you then and there 
this writ, Witneſs Sir Thomas Parker, knt. 
at Weſtminſter, the third day of February in 
the thirty-firſt year of our reign; by the ſaid 
tranſcript and by the barons, 5 
Maſbam. 


By virtue of this writ to me directed, L9% ma 


have cauſed the goods and chattels in the ſche- 
dule or inventory hereunto annexed men- 
tioned to be fold for the ſum of thirty-nine 
| pounds and three ſhillings, being the beſt 
price I could get for the ſame, which monies 
I have before the,barons of the King's Ex- 


1 3 5 chequer 
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Petition to the 


lords of the 


treaſury that 
the money may 
be paid to * 


plaintiff, 
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chequer at Weſtminſter, on the day within 


mentioned, ready to pay to his majeſty's uſe 
according to the command chereof. 


The anſwer of 
Alexander Maſter, eſquire, } 
and 0 heriff, 
une. Danriage, ney: = 


T, 0 the right Ben the lords commi- | 
fioners of his majeſty s treaſury. 


The bumble petition of Thomas Deveniſh, 


FEY 


T HAT: Archibald Scot, late of the pariſh 
of St. Martin in the Fields in the county 
of Midaleſex, ſurgeon, being indebted to your 
petitioner in the ſum of 21/7. your petitioner 
did at his very great charge in November laſt 
proſecute the 5 id Archibald Scot to an out- 

lawry, and by virtue of a ſpecial capias ui- 
lagat. directed to the ſheriff of Midaleſex, ſe- 
veral goods of the faid Archibald Scot were 
ſeized and found by inquiſition to be of the 
value of 39 J. 3s. which goods were after- 


. wards ſold by the ſaid ſheriff by virtue of a 


writ of venditioni exponas at the fame price 

and value they were fo appraiſed at, and the 

money thereupon raiſed now remains in the 

bands of the ſheriff of Muiadleſex, Bs 

That your petitioner's ſaid debt, and the 

charge he has already been ar, in profecuting 
the 


in the Court of King's Bench. 327 
the ſaid outlawry, greatly exceeded the ſum ſo 7 
remaining in the ſaid ſheriff's hands. 


Wherefore your petitioner moſt humbly prays 
your lordſhips, that the money io be levied 
as aforeſaid may be paid over to your pe- 
liner: 85 . 


And your petitioner, as in duty bound, ſhall 
ever pray, &c. 


Thomas Deveniſh. 


Whitehall treaſury-chamber, 1 3th February 
| „ 

The right e lords commiſſio- Reference 
ners of his majeſty's treaſury are pleaſed to Sheen. 
refer this petition to Philip Carteret Webb, 
eſq; who is to conſider the fame, and report to 
their lordſhips a true ſtate of the petitioner's 
caſe, together with his opinion what is fit to 
be done therein. . 


J. Scrope. 


Thomas Deveniſb, of the pariſh of St. Mar- Plainſi fs af- 
tin in the Fields in the county of Middleſex, fdavis of the 
carpenter, maketh oath, that Archibald Scot, %%, 25 = 
ate of the ſaid partſh of St. Martin in the charges. 
Fields in the county of Middleſex, ſurgeon, is 
juſtly and truly indebtec to this deponent in 
the ſum of twenty- one pounds for work done 
and materials found by this deponent in his 
trade of a carpenter for the ſaid Archibald 
Scot, for which debt this deponent did cauſe 
ſeveral writs ſucceſſively to be iſſued out of 
his majeſty's court of King's Bench againſt the 

1 e - 
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ſaid Archibald Scot, and did uſe his utmoſt en. 

deavours to get the ſaid Archibald arreſted on 
each of the ſaid writs: But this deponent not 
being able to procure any of the ſaid writs to 


be executed, did cauſe the ſaid Archibald cot 


to be ſued to an outlawry, and thereupon ſe. 


veral of his goods, to the*amount of thirty. 
nine pounds three ſhillings, to be ſeized into 
his majeſty's hands, and fold by virtue of a 
writ of venditioni exponas, as this deponent is 
informed and believes. And this deponent 


faith, that his attorney's bill for fees and di- 
burſements in outlawing the ſaid A. S. and 


cauſing his goods to be ſo ſeized and ſold, 
doth amount unto the ſum of fourteen pounds 


ſixteen ſhillings and eleven-pence, as appears 
to this deponent by ſuch bill delivered to him 
by his faid attorney, which bill this deponent, 

as far as he is capable of judging, believes 


to be juſt and reaſonable. - And this deponent 


_ alſo ſaith he hath paid the ſeveral following 
ſums on account of ſuch outlawry, and which 


ſums are not included in his ſaid attorney's 
bill, viz. To the ſheriff's officer for executing 
the writ of capias ullagatum 21. 2 5. To tuo 


appraiſers for appraiſing the ſaid goods the 


ſum of 21. 25. To the ſheriff's officer the 
further ſum of 2/7. 165. 64, in part of the 
ſum of 5/7. 15. Ghich the faid officer de- 
mands of this deponent for being fifteen days 
in poſſeſſion of the ſaid goods in the defen- 


dant's houſe, for charges of removing the 


ſaid goods, and for rent of a room wherein 
the ſaid goods were depoſited *cill fold ; which 


ſaid ſeveral ſums of 147, 165. 114. 5 
2 25. 246 16s. 6g. do, together wich this 


_ defendant” $ 


5 „ ww OF — Y' 


to 10 J. more. 


the hands of the ſheriff of Midaleſer; that 


in the Court of King's Bench. 


defendant's ſaid debt of 2 1 J. amount unto the 
ſum of 42/7. 175. 5 d. beſides the fees to be 
paid in the treaſury and other offices in ob- 
taining his majeſty's warrant, which this de- 


ponent is informed and believes will amount 


Sworn the 15th day of Tho. Deveniſh. 
February 1759. Se- Rte 
fore me at my cham- 

pers mm ihe Temple. 
| T. Parker. 


To the right honorable the lords commiſſion ers of 


* 


his majeſty's treaſury. 
Aay i. pleaſe your ordſhips, 
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N humble obedience to your lordſhips p,,.., .. ... 
commands ſignified to me by Mr, Scrope, f. * re 


I have conſidered of the annexed petition of 
Thomas Deveniſh, ſetting forth, that A. S. late 
of the pariſh of St. Martin in the Fields in 


the county of Middleſex, ſurgeon, being in- 


debted to him in the ſum of twenty-one 
pounds, he did at a very great charge in No- 


vember laſt proſecute the ſaid S. to an out- 


lawry, and by virtue of a ſpecial capias ut- 


lagat. directed to the ſheriff of Middleſex, 


ſeveral goods of the ſaid A. S. were ſeized, and 
found by inquiſition, to be of the value of 


thirty- nine pounds three ſhillings, which goods _ 
were afterwards fold by the faid ſheriff by vir- 


tue of a writ of venditioni exponas at the 1 
price and value they were ſo appraiſed at, and 
the money thereupon raiſed now remains in 


the 
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the defendant's ſaid debt, and the charges he 
has already been at in proſecuting the ſaid 
outlawry, greatly exceed the ſum fo remain- 
ing in the ſaid ſheriff's hands; the petitioner 
therefore prays your lordſhips, that the monies 
ſo levied may be paid over to him. 

And I do moſt humbly certify to your lord- 


| ſhips, that TI have received ſatisfaction as to 


the truth of all the allegations in the ſaid pe- 


tition contained, as well by the ſight of the 


ſeveral records thereby referred unto, and a 
certificate of the ſaid outlawries being tran- 


ſcribed into the office of his majeſty's remem- 
brance of the Exchequer, ſigned by Mr. Henry 
Ord, one of the attornies of that office, as 

by the affidavit of the petitioner ; whereby it 


appears to me, that the ſaid A. S. is — 
to the petitioner in the ſum of twenty-one 


pounds, for work done and materials found 


by the petitioner in his trade of a carpenter: 


And it appearing by the affidavit of the ſaid 


titioner, that his ſaid debt, with the ſeve- 
ral charges he had been already put to in out- 
lawing the ſaid A. S. do exceed the ſum le- 


vied by the ſheriff; and as the petitioner muſt 


ſtill neceſſarily be put to a further expence, 
I am moſt humbly of opinion, that it may 
be proper for your lordſhips to ſend your 


warrant to his majeſty's attorney general, au- 


thorizing him to conſent to an order of his 
majeſty's court of Exchequer, for Alexander 
Maſter, eſq; and James Danridge, eſq; the 


Preſent ſheriff of che county of Midalzſer, 


paying over the ſaid ſum of chirty- nine pounds 
three ſhillings now remaining in their hands 


(after deducting the ſheriff's poundage for 


1 | levying 


in the Court of King's Bench. 
ſlevying the ſame, and other incident charges) 


- unto the petitioner for his own uſe, towards 
ſatisfaction of his ſaid debt and coſts whenever 


a motion ſhall be made in the ſaid court of 
Exchequer for that purpole. 


All which is nevertheleſs moſt humbly ſub- 


| mitted to your lordſhips ſuperior judgment. 
200b Feb. 1759. Philip Carteret Webb. 


George R. 
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Warrant coun- 


W HE RE As we are given to under- e ling 


ſtand, that there is remaining in the 


hands of Alexander Maſter, eſq; and James 


terfigned by the 
lords of the 


Danriage, eſq; the preſent ſheriff of the county zrea/ary for 
of Middleſex, the ſum of thirty-nine pounds e attorney 


and three ſhillings, for ſo much levied hg ee * - 
. 2 


riff”s paying 

| ; l 5 391. 38. 4 
by virtue of an inquiſition taken by virtue of vied en 2 ca- 
Plas utlagatum 
to the proſe- 


cutar. 


him on the ſeveral goods belonging to Archi- 
bald Scot, which were ſeized into our hands 


a writ of capias utlagatum iſſued out of our 
court of King's Bench againſt the ſaid Archi- 
bald Scot, at the ſuit of Thomas Deveniſh, tor 
the recovery of a debt due and owing to him 
from the ſaid Archibald Scot: And whereas 


it further appears by reports, certificates, and 


other proper teſtimonials, which the com- 
miſſioners of our treaſury have laid before us, 
that the debt due and owing to the ſaid Tho- 


mas Deveniſh from the ſaid Archibald Scot, to- 


gether with the coſts which he hath been at 
in carrying on the ſaid proſecution againſt the 
ſaid Archibald Scot for recovery of the ſaid 
debt, doth exceed the ſaid ſum of thirty- nine 
pounds and three ſhillings remaining in the 


hands of the ſaid ſheriff as aforeſaid : To 


the end therefore that the ſaid Thomas Deveniſh 
ty "nay 
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may have and receive ſome recompence and 
ſatisfaction towards his ſaid debt, and the 


charges he hath been at in ſuing for the ſame, 


our will and pleaſure is, and we do hereby 
authorize and direct you to conſent and agree, 
that ſo much of the ſaid ſum of thirty- nine 


pounds and three ſhillings, as doth or ſhall re. 


main in the hands of the faid ſheriff (after 
deducting the uſual poundage for levying the 
ſame) be paid over to the ſaid Thomas Deveniſh 


towards ſatisfaction of his ſaid debt and coſts 


accordingly, whenever he by his counſel 
learned in the law ſhall think fit to move our 
court of Exchequer for an order for that pur- 
poſe ; and we do alſo authoriſe and direct you 
to do, or cauſe to be done, ſuch further or 


other acts as our ſaid court of Exchequer upon 


ſuch motion ſhall or may judge neceſſary for 
rendering our intentions herein moſt firm, 


valid and effectual; and for ſo doing this 


ſhall be your warrant. Given at our court 


at St. James's the 26th day of February 17 59. 
in the thirty firſt year of our reign. 


By bis e 'S command. 


"To eur: truſty and well | Newcaſtle. 


beloved Charles Prat, Hen. Bilſ. Legge. 
eſq; our attorney ge- Rob. Nugent. 
neral. 8 


GEO RGE the Good; by the grace of 


God, of Great Britain, France and Ireland 


king, defender of the faith, &c. To Alexan- 


der Maſter, elq; and James Danridge, eſq; 
ſheriff of our county of Midal:ſex, or to 
| their 


2 „ oem  emk i 


fn the Court of King's Bench. 


their under-ſheriff, greeting : We command 


you, that laying aſide all excuſes, you obey, 


fulfil and perform all and every matter and 
thing ſpecified in an order of our court of 


Exchequer at Weſtminſter, made in a cauſe in 


our ſaid court depending between us and Ar- 
chibald Scot, outlawed at the ſuit of Thomas 
Deveniſh upon an outlawry, the tenor of which 
order for your fuller information therein is 


hereto annexed : And this you are not to 


omit under the penalty of one hundred 
pounds, which we ſhall cauſe to be levied 


upon your goods and chattels, lands and te- 
nements, for our uſe, if you neglect this our 


command. Witneſs Sir Thomas Parker, knt. 


at Weſtminſter, the nineteenth day of May in 
the thircy-firſt year of our reign, By the ſaid 
order made the ſame day, and by the ſaid 


barons. 
Mqſbam. 


= 


It is found in a certain book of orders of 4. order © 
this Exchequer, to wit, amongſt the orders of the berift to 
Eaſter term in the chirty-firſt y year of the reign 2% lde money 


of king George the ſecond, in the 


tor 
- Page on the part of this remembrancer as 


fol lows : 


| Monday the roi day of May 1759. 


Between the king and Archibald Scot, out- 


lawed at the ſuit of Thomas Deveni/ 

upon an outlawry upon the motion of Mr. 
Ord of counſel with Jane Deveniſh, widow 
and adminiſtratrix of Thomas Deveniſb, de- 


ceaſed, informing the court that the ſaid Ar- 


chibaid Scot, having been proſecuted to an 
outlawry 


to the proſecu- 
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outlawry by the ſaid Thomas Deveniſb upon an 
action -of treſpaſs upon the caſe in his ma. 
jeſty's court of King's Bench, a writ of out- 
lawry thereupon iſſued againſt the ſaid defen- 
dant under the ſeal of the ſaid court, directed 


to the ſheriff of Middleſex, by virtue whereof 
the ſaid ſheriff ſeized by inquiſition ſeveral 


goods and chattels belonging to the ſaid de- 
fendant, appraiſed at 39 J. 35. and further in- 
forming the court, that the ſaid writ of out- 
lawry and inquiſition being tranfcribed into 


this court, a writ of venditioni exponas under 
the feal of this court iſſued on the 6th day 


of February laſt for ſelling the faid goods, 
returnable the 11th day of the ſaid month of 
February, at which time Alexander Mafter, eſq, | 
and James Danridge, eſq; the preſent ſheriff 

of Middleſex, returned the ſaid writ, and cer- 
tified, that they had ſold the ſaid goods and 
chattels for the faid ſum of 39 J. 35. It was 


therefore prayed by the ſaid Mr. Ord, that 


the ſaid Alexander Maſter, eſq; and James 


Danridge, elq; or their under-ſheriff, might 


forthwith pay to the faid Fane Deveniſb, ad- 
miniſtratrix of the ſaid proſecutor, or her or- 
der, the faid ſum of 39/1. 35. towards ſatiſ- 


faction of the debt due from the ſaid defen- 
dant to the ſaid proſecutor : Whereupon, and 
on hearing Charles Prat, eſq; his majeſty's 


attorney general, conſenting thereto on be- 
half of his majeſty, it is ordered by the court 


as prayed, the ſaid ſheriff firſt deducting out 
of the ſaid 397, 35s. the uſual poundage. 


Mafham.. 


Some 


in the Court of King's Bench, 


Some of the expences out of pocket in the above 


Faun 
J. 
To the ſheriff for taking the in- 

quifition = | 5 1 
F ing capias utlagatum ——— 
For the tranſcript two ſkins — 

Duty on 2 preſſes of parchment 
Certificate — — ̊ 
Filing tranſcripft—— — 

Inrolling it ES 
To the maſter of the Exchequer? 
office — 
Rule and ſide- bar motion — 
Venditioni exnponaass— — 
Schedule 8 d. per ſheet 
Return of venditioni exponas — 
Affidavit to lay before the ſolici- ? 


tor of the treaſury, duty and 

| oath 
Certificate of the outlawry from 
the Exchequer office —— + - 
Fee to the ſolicitor of the trea- 

fury —— F 
His clerk — 
Paid at the treaſury — 
Attorney generals fee ——— 
His clerk — 
Counſel to move 
To the clerk of the Exchequer 

for attending motion } 
Drawing order —— — 
Copy to enter and duty — 
Entering to the maſter — 


„ 
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4 5 . 
Ingroſſing order under ſeal and j . 
ſubpæna m—_— N 
Filing venditioni exponas and return o 2 © 
The clerk of the Exchequer's 1 5 1 


term fee 
Of fuperſeding If the defendant has notice that an exigent 
an outlawry. is iſſued out againſt him, he muſt find out to 
what ſheriff it is directed, and get a note of 
it, as the plaintiff's name, his own name and 
addition, the cauſe of action and return; 
from this note the filacer will make out a fi- 
perſedeas on the defendant's attorney entering 
an appearance, which ſuperſedeas muſt be car- 
"ried to the ſheriff to be allowed before the 
return of the exigent: The expence is as 


follows: | 

3 | / „ 
Appearancde ;? —— 0 2 0 
Superſedeass —— «0.2 0 
Duty - =— - — oo 16 
Seal — — . * O0 7 
Allowance by the ſheriff ——— 0 2 4 


| Superſedeas GEORGE the ſecond, by the grace of 
the exigent. God, of Great Britain, France and Ireland 
8 g king, defender of the faith, c. To the 
Vito dec. ſheriff of Middleſex greeting: Whereas by 
our writ we have lately commanded you, ty 
you ſhould cauſe C. K. late of the city of Os- 
ford in the county of Oxford, gentleman, to 
be demanded from county court to county 
court, until, according to the law and cuſtom 
of our kingdom of England, he be outlawed, 
if he did not appear; and if he * 
| then 


in the Court of King's Bench. 
then that you ſhould take him and keep him 
ſafe, ſo that you might have him before us in 


five weeks from Eaſter day, whereſoever we 


ſhall then be in England, to anſwer to J. L. 
of a certain plea of treſpaſs on the caſe, to 


the damage of the ſaid William of forty- eight 5 


unds, as is ſaid: Now for as much as the 


{aid Charles, * before the iſſuing our ſaid writ 


of exigent, appeared in our court before us by 
Robert Richardſon his attorney, and often of- 
fered to anſwer the ſaid William of the plea 
aforeſaid, our ſaid writ did not duly iſſue; we 


therefore command you, that you forbear all 


further demanding the ſaid Charles, or outlaw- 


ing, taking, or any way moleſting him on that 

occaſion z and have there this writ. Witneſs 

William lord Mansfield, at Weſtminſter, the 
ninth day of May in the 3 1ſt year of our reign. 


Richardſon. Walks. 


A 


2 


37 


If the defendant be a peer, or a body cor- Proceedings a- 
porate, the ſheriff is to ſummons the party 3 


on the original, and if the defendant does & 
not appear, the filacer makes out a diſtringas 
againſt the defendant's lands and chattels; 


whereupon the ſheriff returns iſſues to the va- 


lue of, c. and then you have an alias diſtrin- 


gas, and plur. diſtringas ad infinitum, till the 


defendant do appear; and if the ſheriff re- 


turn but {mall iſſues, the court on motion 


8 P 3 * — po OR. © 
11— ld * 3 


1 — 


* Notwithſtanding i 1 is her (oppoſed that tha defen- 
dant appeared before the exigent iſſued, the fact is ſet 
dom ſo; for it is ſufficient if the 8 be any time 
ſore the return of the exigent, 
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will order him to return better; and theſe iſ. 

ſues are to be eſtreated into the court of Ex- 

cheguer, and levied on the defendant's lands 

and chattels to the King s uſe by wu of for- 
feiture. 5 


Proceedings relating 70 altornies. 


| * OU are not to arreſt an attorney, be the 
cauſe of action what it may, he being 

always ſuppoſed to be in court; but you mult 
file a bill againſt him with the clerk of the 
declarations. written on parchment, with a 
double peny ſtamp, and deliver him a copy 


of it on double peny ſtamped paper, and giye 


2 rule for him to plead there to. 
Bill again: A perſon privileged in court ſhall not have 
an attorney an imparlance, neither can a bill be filed 
pas ry be filed againſt him in vacation, becauſe it cannot 
3 ; 1 have reference to the precedent or ſubſequent 
Of faing an term; but it muſt be filed ſedente curia; and 
g an 
| attorney jointly if there be a joint cauſe of action againſt an 
with another. attorney and another perſon, you cannot de- 
clare as againſt one in perſon, and the other 
by bill, but againſt both, as 77 cuſtodia, 
Comb. 465. Salk. 544. 12 Mod. 163. 
Privilege of lf an attorney of the Common Pleas be ſued 


— eure in this court, he doth not waive his privilege 
eas may be 
ater by filing bail, but may plead his privilege to 


Eh? that action, or any other action, on a decla- 


ration filed againſt him in the lame term by 
the by. | 


F 


2 If 


in the Coutt of King's Bench. 339 
If he waives his privilege. by pleading in Privikge 


chief to the firſt action, it is a waiver in all % 9 


pleading in 
other actions enen againſt him in that chiefts an 


term. action. 
If an attorney of dis FE Pleas be in Attorney C. B. 
actual cuſtody of the marſhal of the Eourt of in cuſtod. 
B. R. by proceſs, he cannot plead his privi- — j 2 
exe in any action on any bull filed againſt * vile, ? 
im 
If an attorney of C. B. be brought into 4ttorney C. B. 
the court of B. R. at the ſuit of an attorney /e & an at. 
there, which is an eſtoppel to the defendant's rung ws 
privis 
privilege, even in ſuch caſe the defendant 4. 
ſhall be ouſted of his privilege in all other 
actions commenced againſt him in banco regis 
in the ſame term, becauſe the juriſdiction of 
this court was attached upon him by the 
firſt action. Paſch. 8 W. 3. B. R. Bands v. 
Jadinner, Carth. 377. | 
An attorney cannot have his privilege but Atterny ſaing 
where he ſues or is ſued ſingly, and in his own 97 /#e47ointh, 
right, or on his own account, and not where 7 7 3% 
roit, /o/es by 
he ſues or is ſued Jointly, or in auler aroit, privilege, 


45 EXCCULOT; S 3 


The form of 4 a bill again an attorney. | 


Middleſos. A. B. complains of C. D. gent. Bill ad; 


one of the attornies of the court of our lord 42 attorney. 


the king before the king lymleli, being pre- 
ſent here in court in his proper perſon, for 


that, to wit, that whereas [the reſt as in other 


Z 2 - declarations 


349 
Andr. 247. 
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declarations to] And thereupon he brings 
ſuit, Sc. 


K. x. * the) Jobn Doe, 


plaintiff. (Pledges of 
Defendant ( proſecuting, 
in perſon, 3 Richard Roe. 


and 


Of Hilary term in the thirty- firſt year of 
the reign of our ſovereign lord George the ſe. 


cond, Sc. 


Of declaring 
againſt a fild- 


cer, 


| Attorney can- 
aof have pri- 
vilege if he 


2 2 origi- 
manner by privilege on original, for the pri- 


Nn hat tame 15 


attorney has to 


plead. 


Declaration againſt the defendant, as cleri. 
cus domini regis coram ipſo rege. Plea, that 


he was a filacer of the court, ab/que Hoc, that 
he was clericus domini regis coram ipſo regt; 
Demurrer. Curia: A filacer is a clerk of the 
court, and may be ſued by that name. Judg- 


ment quod reſpondeat ulterius. Trin. 5 Geo. 2, 
B. 12 onſet v. Hayward. 

attorney of this court ſues by original, 
and ene, in propria perſona upon his privi- 
lege ſecundum conſuetudinem curig. Per cur : 
| The declaration is naught, declaring in this 


vilege of attornies is in ſuits by bill: But 
when they ſue by original, they muſt declare 
as others do in common form. 2 Lev. 39. 
If the bill be filed, and a copy thereof de- 
livered four days excluſive before the end of 
the term, including Sunday as one, the defen- 


* dant muſt plead as ; of that term, the plaintiff 


having entered a rule to plead, and demanded 


a plea; but if the bill be not filed, and a 


dant is intitled to have an imparlance. 


copy delivered within that time, the defen- 


1 


in the Court of King's Bench. 
If an attorney be plaintiff, he makes out 
an attachment of privilege in this form, 


GEORGE the ſecond, by the grace of Atachment of 
God, of Great Britain, France and Ireland Privilege for 
king, defender of the faith, Fc. To the“ 99999: 
| ſheriff of Middleſex greeting: We command 


you, that you attach C. D. E. F. G. H. [you 
may put in as many as you have occaſion] if 


they may be found in your bailiwic, and ſafely 


keep them, ſo that you may have their bodies 
before us at Weſtminſter, on next after 

to anſwer A. B. gentleman, being 
one of the attornies of our court before us, 
according to the liberties and privileges for 
ſuch attornies and other miniſters of the fame 
court, from the time whereof the memory of 
man is not to the contrary, uſed and approved 
in the fame, in a plea of treſpaſs; and have 
there then this writ, Witneſs, c. 


You pay the chief clerk: nothing for ſign- 


ing this writ, but the ſealer takes 7 d. for the 


ſeal. WEE 


Every attorney of this court, who ſhall Praxipe 50 be 


ſue out ary a t of privilege againſt 7 Kai 
ue out any attachment of privilege agai „ 


any defendants, ſhall leave a precipe with the 


ſigner of the writs, with the defendant's 


names, not exceeding four in each writ, with 


the return and day ot ſigning ſuch writ, with Bat four de- 


the agent's or attorney's name who ſued out /*nants in one 
attachment. 


the fame; and all ſuch præcipes ſhall be en- 
tered on the roll, where the præcipes of /ati- 
tats, and all other writs iſſuing out of this 
court, are entered; and the officer who ſigns 
the writs in this court ſhall not ſign ſuch at- 

- 2 tachment 
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tachment 'Qll a præcipe be left with him for 
that purpoſe, Hz. 20 Geo. 2. 
Attachment n An attachment of privilege is but as a 
eriginal. latitat, and not as an original, 1 Show, 36. 
beter an The ſtat. 13 Car, 2. ſtat. 2. c. 2. which 
acetiam ger enacts, that no perſon, who ſhall be arreſted 
fary. by colour of any proceſs in which the cauſe 
of action is not particularly expreſſed, and for 
which the defendant is bailable by the ſtat, 
23 H. 6. c. 10. ſhall be compelled to give {- 
curity for appearance in any penalty exceed- 
ing 401. does not by the expreſs words of the 
ſtatute extend to an attachment of privilege, 
but ſuch courſe ſhall be takep thercupon far 
ſecurity for appearance as hath been uſed. 
Ideo Q if there be any occaſion for an ac- 
etiam bille in an attachment of privilege.* 
What time a Tt the attorney delivers his declaration four 
perſon ſued by days excluſive before the end of the term, 
. the defendant muſt plead as of that term. 
When w 4. If an attorney delivers his declaration four 
liver his de- days excluſive before the end of the term iq 
Caration which the attachment was returnable, and en- 
ters a rule to plead, and demands a plea, the 
. defendant ſhall be obliged to plead as of that 
term; and if he does not deliver his declara- 
tion in that time, the defendant will have an 
1mparlance; and if he does not deliver his 
declaration before the eſſoin- day of the ſub- 
ſequent term, the defendant will have an im- 
| parlance to the term next following, 


— 
» 


If the Seki] is to be held to bal. there muſt bs 
an acetiam billz, by fat. 12 Geo. 1. c. 29. Sect. 1, 2. 


* 


5 Geo. 2. c. 27. 885 2. c. 8. 


Sb. * 


in the Court of King's Bench... --- 343 


of writs of habeas corpus and certio- 


rari, and proceedings {ereon, 


WW 7 R IT'S of habeas corpus are of various 8 b 
ſorts, and for ſeveral purpoſes, as babeas corpus. 
where a defendant is arreſted by the ſheriff, 
either on meſne proceſs, or on an execution, 
he may, to avoid going to the county gaol, 
or to get out if already in it, remove himſelf 
by habeas corpus into the King? Bench priſon, 
and enjoy the benefit of the Tules, which are 
very ſpacious and open, on | giving ſecurity 
to the marſhal, 
A writ of habeas corpus to remove the body Prax, U. B. 
of a priſoner, directed to the ſheriffs of Lon- ST 
dn or Middleſex, the judge of the Marjhal- 4% e. 


ſea court, or other interior court within five ate, and 


miles of Landon, may be granted in vacation abben wet. 
or term-time, returnable immediately; but 
if the habeas corpus be directed to any other 
ſheriff or court farther diſtant, it mult be re- 
turnable at a certain day in court, utilels it 
be to deliver over a Priſoner in diſcharge of 
his bail. 
If upon any certiorart or corpus cum cauſa, Habeas corpus 
it be returned that the priſoner is condemned 7e #a/erior 
by Judgment, he ſhall be remanded, and re- 3 
main in priſon without being let to bail againſt zg 5 
the will of the plaintiffs, until ſatisfaction be and. 


made them of the ſums 8 Stat, 2 


Hen. 5. Bat. 1. c. 2. 


No habeas corpus, or other writ, ſued out + 8 8 
of any of the courts at W.tminfter, 10 fr. 
owed unle/s 
move any cauſe depending 1 in any court, ſhall %% ered be- 


53 be 
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Fore jury be allowed, except the ſaid writ be delivered 
* to the judge or officer before the jury have 
appeared, and one of the jury ſworn. Stat. 
43 Eliz. c. 5. 2. U. 1. c. 4. K 16 Car. 
FFF 
Or before iſſue No habeas corpus, certiorari, or other writ 
. 69. or proceſs (other than writs of error and at- 
taint, to be ſued out of his majeſty's courts 
at Weſtminſter, c. to ſtay or remove an 
cauſe depending in any court of record, which 
ſhall have juriſdiction to hold plea in that 
cauſe, ſhall be received or allowed, except 
the ſaid writs be delivered to the ſteward, 
44 judge or officer before iſſue or demurrer joined, 
ee rag 5 as the ſaid iſſue or demurrer be not joined 
6 weeks after Within ſix weeks next after the arreſt or ap- 
arreſl. pearance. Oat. 21 Jac. 1. c. 23. F. 2. 
Cauſe remand: If any ſuch cauſe ſhall be removed or 
ed nat to be re. ſtayed by any ſuch writ or proceſs, and after- 
5 *. 2 wards the ſame cauſe ſhall be remanded, the 
6: agg ſame cauſe ſhall never afterwards be removed 
or ſtayed before judgment by any writ what. 
| ſoever. Same ſtat. F. 3. 
Cauſes mtex- If in any cauſe not concerning freehold, 
1 FL. _ leaſe or rent, it ſhall appear or be laid in the 
ee dec, declaration, that the debt, damages, or things 
demanded, do not amount to 5 /. ſuch cauſe 
ſhall not be ſtayed nor removed into any 
other court by any writ, other than writs of 
error or attaint, Same fat. C. 4. 


Writs contrary If any writs ſhall be ſued forth contrary t to 


to this att not 


| the intent of this act, the judge or officer to 
| Eun whom ſuch writs ſhall be directed may difal- 
low the fame, and proceed as if no fuch 

Writs had been granted. Same ſtat. F. 5. 
e 


was moved by the plaintiff's counſel, that the 
portreeve might make a better return; and 
ruled that he ſhould, for though the body be 


in the Court of King's Beuth. 345 


Provided that this act ſhall extend only to 7 what courrs 
ſuch courts of record, and for ſo long time i ad er- 
only as there ſhall be an utter barriſter of three tends. 
years ſtanding, that ſhall be ſteward, town- 
clerk, judge or recorder of the ſame court, 
or that ſhall be aſſiſtant to fuch judge, and 
there preſent, -and not of counſel in any cauſe 


then depending in the fame court, Same 


- 


fat. F. 6. 


This act ſhall not extend to any cauſe M to any 


wherein any ſuch plea ſhall be pleaded as cay/e where 
could not be tried within the juriſdiction of the plea not 
ſuch inferior court. Same ſtat. F. 7. rriebie i os 


. x  tnfermr court. 
The judges of ſuch inferior courts, as are = 7 
nferir courts 


deſcribed in the above ſtatute of 21 Fac. 1. ay proceed in 
may proceed in cauſes therein ſpecified, which cau/es not ex- 


appear or are laid not to exceed 33 J. though c 5 l. 
there may be other actions againſt ſuch de- => _— 
fendants, wherein the plaintiff's demands may z,,, 7, = 


exceed 5 J. Stat. 12 Geo. 1. c. 29. F. 3. 


The ſheriff upon a habeas corpus is not Charges to be 


bound to bring up the priſoner, unleſs rea- tendered the 


ſonable charges be tendered him. Cox ander. 
Dowl, Hil. 20 & 21 Car. 2. 


| Said that a habeas corpus at the king's ſuit Habeascorpus 
lies to the Cinque Ports, but not at the ſuit of 4 he Cinque 


a ſubject. Pamphlet's caſe, Mich. 21 Car. 2. Pers. 
Sed vide Alder and Pufie's caſe in ſcacc. Trin. 
23 Car. 2. & Pell's caſe, Hil. 25, 26 Car. 2, 


3 Keb. 279. Trem. 360. 


Habeas corpus cum cauſa to the portreeve of Tho defendant 


Leovil in com. S. who returns quod ante adven- bailed, cauſe 


ſtius i 1 Id be re- 
tum iſtius brevis, the party was bailed: b ere 


bailed, 
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. bailed, he ought to return the cauſe, and 
Cannot be ſometimes it is added corpus tamen he cannot 
Gailed ate have at the day, quia tradilur in ballium, and 
_— he cannot be bailed after the habeas corpus re- 
ne” ceived. Salmon and Slade, Hil. 25 & 26 
No Cor. 2. 2. 450. 1 Sid. 386. 
gere bail on The defendant is arreſted by proceſs out of 
@ habeas cor - Exeter court in placito tranſer? ſuper caſum, 

pp ” bail is given, the plaintiff dyclares, and the 
* of the cauſe is removed by habeas corpus ; then the 
fame plainti plaintiff delivers two declarations, one for 
in the ſame words, and another for money, ſur aſſumpſit. 
tern. Hale, That if the party have declared before | 

5 the habeas corpus delivered, the bail ſhall be 

ſpecial only as to that action, and ſhall be 
common bail to the other action; but if no 
declaration, then the bail put in upon the 
habeas corpus ſhall be ſpecial bail to all actions 
of the plaintiff againſt the defendant of that 

Cannot declare term, and the plaintiff cannot declare before 

before habeas the habeas corpus allowed. Serle and Neves 

_ carp. ae. Hil. 25, 26 Car. 2. 

8 * Habeas corpus to remove a cauſe out of 
foall be re- London, the plaintiff prays a procedendo, be- 
mo ved out of cauſe the action is for calling a woman whore, 
1 % which is not actionable elſewhere. The de- 
bd ” fendant's counſel alledged, that neither of the 
tere. parties lived in London, nor were the words 

ſpoken there. Halz: If the words were not 
ſpoke there, you ſhall have no procedendo, 
for elſe you might make the words action- 
able all over England, laying them in London. 
Anonymus, Mich. 24 Car. 2, 2 Roll. Abr. 
69. Vide Carth. 73, Watſon v. Clerke. 
Cannot put in Habeas corpus to remove a cauſe out of an 


bail till hab. inferior court, and the — making ſeareh 
corp. returned, finds 


after, the proceedings are void, & coram non 


ried, and then removed the caule by habeas 
corpus into B. R. and there pleaded her co- 


in the Court of King's Sench. 347 
finds bail; but the habeas corpus not being 
returned and filed, the bail ſignified nothing, 
and therefore he canal the cauſe back by pro- 
cedendo; avd of this the defendant complained 
ta the court; but ruled that the defendant can't 
put in bail *call the habeas corpas be returned. 

Maſters and Bruges, Mich. 20 Car. 2, 

A habeas corpus ought to be on motion Vn habeas 
where the party is committed for a crime. corpus muſt be 
1 Lew. i: 1 | on motion. 

A writ of habeas corpus i uſpends the power fer habeas 


of the inferior court, ſo that if they proceed corpus, pro. 
ceedings in in- 


judice. 1 Salk. 352. Cro. Car. 261 2 Jones * 
209. 2 Mod. 195. 

By the habeas corpus the proveectimyy in Or habeas 
the court below are at an end, and the pro- corpus, pro- 


ceedings in the ſuperior court are de novo, and & here 
are de novo, 


bail muſt be 8 in ac novo, Skinner 244. „ 
at an end. 
Debt againſt - a feme ſole in the palace Ager plea in 


court, who after he had pleaded there mar- 7»/*rior court, 
arfendant a 
eme marries, 
and on a ha- 
verture in abatement ; the court ſaid, that if beas corpus 
this matter had been moved on the return of pads here ber 


the habeas corpus, they would have granted a 5 
2 Scr. 8. 
procedendo, but that now the plea in abate- L4: Raye: 


ment mult be held good, for the proceedings 1525. 


are de novo, and they could take no notice of Barnard. 


the proceedings below. 1 Salk. 8. K. B. 70. 


After interlocutory judgment, and before Habeas cor- 


final judgment, a haheas corpus cum cauſa was pus after in- 


brought, and before the return of the writ % 
Judgment, de- 


the defendant died, and a procedendo was gndant dies 


; 1 becauſe by the fat. 8 & 9 W. 3. before the re- 


c. II, turn of toe 
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evrit, @ pro- c. 11, the plaintiff may have a ſcire facias 


cedendo a- 
Wwarded. 


againſt the executors, which he cannot have 


in another court. 1 Salk. 352. 


15 The form of a habeas corpus cum cauſa, | 


returnable before the chief juſtice imme. 
. Hatch. 


GEORG E the fs. by the grace of 
God, of Great Britain, France and Ireland 


king, defender of the faith, c. To the 


ſheriff of Middleſex greeting: We command 


| you, that you have the body of C. D. de- 


tained in our priſon under your cuſtody, as it 


is ſaid, under ſafe and ſecure conduct, to- 
gether with the day and cauſe of his being 


taken and detained, by whatſoever name he 
may be called in the ſame, before our right 


_ truſty and well beloved William Lord Mans. | 


field, 2 chief juſtice aſſigned to hold pleas in 
our court before us, at his chamber ſituate in 
Serjeants Inn in Chancery-lane, immediately 
after the receipt of this writ, to do and re- 


cieive all and ſingular thoſe things which our 


ſaid chief juſtice ſhall then and there con- 
ſider of him in this behalf; and have there 


then this writ. Witness, 22 


' You cd this writ upon a 5s. ſtamped 


piece of parchment ; then write a fiat in this 
manner: 


2 Let there be a habeas corpus for 
C. D. to do and receive, returnable 1 im- 
mediatel y X 


1 | | Then 


To the chief clerk — 


of the ſheriff with ſome proceſs out of thi 
court, he cannot be turned over; and there- ,- ef his 


before he O his habeas corpus. 


in the Court of King's Bench, - 6 


Then make a note e for the office, and carry y Of fun out 
the writ to the ſigner of the writs, who will 2 habeas cor- 
ſign the writ, and keep the note and the Fat . 
for the judge to ſign. You pay him 65. 8 d. 4 * 
in term- time, and 75. 8 d. in 1 vacation, which 
is thus divided: 


„ 
To the judge's clerk in term 1 5, 3 
in vacation 2 J. | e | 


Then get it foaled, for which you pay 7 4. 
Then you lodge the writ with the ſheriff 
in Middleſex. The fees are, if the defendant 
be charged but with one action, 95. 44. 
UL, | "LB 


Allowing the writ 
For the return, if but one action 
If more, 25. 44. for each action. 
For a warrant to the bailiff to | 

: 8 4 


E „ . 
89 
0. 1 1 


carry the priſoner before the 
judge 


And if the defendant be in N i 
for a warrant to the keeper to deliver him to 


the bailiff, 2 5. 44. more. 


If the defendant be nor charged in 1 cuſtody Defendant 
g muſt be char- 
ged with ſome 


fore in ſuch caſe the defendant muſt procure court, or can- 


ſome creditor to ſue out a writ againſt him at be commit- 


in this court, and lodge it with the ſheriff lea. 


When 
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When the habeas corpus is returned by the 


mit ment at the ſheriff, the bailiff brings the defendant to the 


_—_— s Po 


Writ and re- 


To the balliff for ding — f 0 


For the porter of ihe Serjeants Inn © © 


5 ee e . 

Judge's clerk. — 0 40 

Secondary _ — 0 2 0 
Deputy marſhal  ——— o 2' 0 

Chaplain '  —— — — oO 2 0 
Clerk of the papers — Oo 1 0 
Cryers — — — Xo 0 6 
Tipſtaff — O 10 o 


Jadge's chamber, who commits him to the 
* s Bench priſon. Tou pay by bs 
„ 


the And 10 


To the judge's clerk at the chambers as fol- 


los, viz. 
For himſelf oO 4 
For the n ad the priſon - — oo 2 
For the deputy marſhal —— 0 1 


For the clerk of the papers of | 5 


the priſon 1 


0 000 


To the ORE for e the 3 88 


over 65. 8 d. 


. If terme in court, 


Where any perſon ſhall be brought into 


turn to remain court upon a habeas corpus or before a judge, 


evith the ſe- 
condary or 
Judge s clerk, 


= a note 


thereof made 


by the party, 


and fend by 


ſecondary, __ be delivered to the marſhal. 
| ps at 


in order to be committed to the cuſtody of 


the marſhal, the writ, with the return, ſhall 
be left with the ſecondary or judge's clerk to 
be filed, and a copy or note of ſuch return 
of the writ, under the hand of the judge or 


in the Court of King's Bench. ; 351 


at the time of the commitment of ſuch per- che judge o- 
ſon to his cuſtody; and ſuch copy or note S cndarA, to 


be delivered to 


ſhall be prepared by the perſon Proſecuting 166 eres: 
ſuch” writ of habeas corpus, or by his attor- 
ney. Trin. 3 Anne. 


For allowing' a habeas corpus to the EVER 


court A pay 45. 84. and for the Juras 44. 


The form of a 15 piece on a habeas corpus. 


13354 


| u term in the thirty · firſt year of king Gerge : 


Midlee (20 wit) A. B. FL delivered upon bail gon 4 


| | : Richard Roe, of 25 ſame, Gent. 


a 


— * — . : 
the ſecond. | 

habeas corpus, 
* John Doe, of London Gent. 


/ 


At the fait of the plaintiff} 
in the plaint. | 


„ „ 
. Duty — — 00 2 0 
Maſter of the office 898 

Judge's clerk in term 1s. 2 d. 7 

3383 e ee 88 9 

Porter of Serjeanis Inn 09 0 6 
Every perſon committed to the cuſtody of? er ſons com- 
mitted to the 


1 the marſhal by virtue of a habeas corpus, ,, uy of the 


ſhal] marfol on 


batons: hon EL yy 6 


8 


352 . The Attomey's Pzaitice 
habeas corpus, ſhall remain in actual cuſtody of the marſhal 


. rural oY by the ſpa Ce of two days next after N 


flanding any ene e notwithſtanding any other ha. 
other habeas beas corpus from any other court whatſoever, 
cor pus. Hil. 5 1,44 & M. 


A. to the tile If 35 babeas corpus be to remove a cauſe | 


of inferor out of an inferior. court, you muſt learn 
* the ſtile of the court, for which ſee The- 
ſaurus Brevium. The direction to the Mar- 
ſalſea court is, To the judges of our 

e court of our palace of Weſtminſter, and 

% to each of them, greeting,” To the 

court of the ſheriffs of London, <c To the 

„mayor, aldermen and ſheriffs of London 
„ feet? | | 
Cauſe not tio Where * cauſe of action in the inferior 
be removed court did not amount to 57. or upwards, it 
3 ph ion Was not removeable by a habeas corpus; and 
ors not exceed therefore in ſuch cafe the defendant uſed to 


Fl. {et up a fictitious action againſt himſelf for a 


preterided demand of 57. or upwards, and 
then bring a habeas corpus, and remove both 
cauſes together, and thereby remove the 
ſmalleſt actions into the ſuperior courts ; for 
preventing which abuſes, by ſtat. 12 Geo. I. 
c. 29. the judge of the inferior courts, men- 
tioned in ſtat. 21 Fac. 1. c. 23. may proceed 
in ſuch actions as are therein ſpecified, which 
appear or are laid not to exceed 3 J. although 
there be other actions againſt the defendant, 


wherein the plaintiff's demands ſhall exceed 
the ſaid ſum of 57. 


Habeas cor- Writs of habeas corpus to remove cauſes 
pus to remove out of inferior courts, (except courts within 5 
4 caſe, 1 miles of London, as the ſheriff " court in Lon- 

don, 
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don, Marſhalſea court, &c.) ſhall be made re- returnable on 
turnable at a certain day in term, and not 2 4% certain, 
F pn bog nog Eo mo 
And every ſuch writ that ſhall be ſued out Of what re- 
in Hilary or Trinity term, or the beginning r= /«c> ha- 
of the vacation following, ſhall be made re- pen? N to 

turnable on the firſt or ſecond return of the . 
ſubſequent term, and if returgable in Hilary 

or Trinity term, ought to be made returnable 
the firſt or ſecond return of thoſe terms; 
and if returnable later, any judge of the court 
may grant a procedendo, as tending to the 
plaintiff's delay, =_ NR 


| The form of a procedendo. 


8 O RGE the ſecond, by the grace of 
God, of Great Britain, France and Tre- 
land king, defender of the faith, Sc. To 
the mayor, aldermen and ſheriffs of London 
greeting: Although we lately by our writ 
_ commanded you, that you ſhould have the 
body of C. D. detained in our priſon under 
your cuſtody, as it was ſaid, under ſafe and 
ſecure conduct, together with the day and 
cauſe of his being taken and detained, by 
whatſoever name the ſaid C. D. might be 
called in the ſame, before our right truſty 
and well beloved William lord Mansfield, our 
chief juſtice aſſigned to hold pleas in our 
court before us, at his chambers ſituate in 
Serjeants Inn in Chancery Lane, immediately 
after the receipt of that writ [as the habeas 
corpus was returnable] to do and receive all 
and ſingular thoſe things which our ſaid chief 
juſtice ſhould then.and there conſider of him 
. Aa TE in 


; 7.7 
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in that behalf; yer we being now moved 
with Certain cauſes in our court before us, 

command you and every of you, that in all 
plaints or ſuits againſt the ſaid C. D. at the 


ſuit of A. B. in aur court, before 22 or any 
pl you levied or affirmed, or before you or 
any of you now depending undetermined, 
you proceed with what ſpeed you can in ſuch 


Special bail 


in cauſes re- 
moved by ha- 
beas corpus, 


E xecutor all 


not put in ſpe- 


cial bail on a 


habeas corpus, 


manner, according to the law and cuſtom of 


England, as you ſhall ſee proper ; our ſaid 


writ to you thereupon firſt directed to the 


contrary in any thing . W 
neſs, Cc. 


Special bail is required in all cauſes removed 
by habeas corpus out of inferior courts, ex- 
cept the defendant be an executor or i- 


ſtrator, or the action be for words mal | 


treſpaſſes. E e. 249 

The defendant was ſued in the * court 
as executor, and there compelled to find bail 
according to the courſe of that court: He re- 


the bail put in moves the cauſe by habeas corpus; and the 


below, "| 


queſtion was, Whether he ſhould find ſpecial 


bail here; and reſolved he ſhould: not: For 
though it be generally uſed, that when a 


cauſe is removed by habeas corpus to find 


bail in all caſes where bail is found in the infe- 


rior court, yet this ſhall not extend to the 
_ caſe of an executor where the cauſe did not 
require ſpecial bail by the courſe of the court, 
c Except in caſe of a devaſtavit. But in other ca- 


ſes where ſpecial bail is found below, it ſhall 
be found here, although the cauſe of action be 


of a leſs ſum than by the courſe of this court 
4 Ipecial bail is to be found. 2 Lev, 268. 


Debt 


% & 89—— 13 — ns 2 * 
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: Debt i in London againſt the defendant as 13 Nor an heir 
at law being removed hither, the queſtion was, ” _— 


If the heir ſhould find bail here as he did in 
the inferior court of Londen, where they 


compel all defendants, heirs or executors, to 
find bail. The court denied to hold the de- 


ſendant to ſpecial bail in this caſe. 2 Lev. 204. 

Upon the allowance. of any habeas corpus, Procedendo 
the plaintiff may in term-time have a rule for «27/5 bail in 
a procedendo, unleſs good bail be put in within {eres n 


4 days, and in 


four days next after notice of the rule, and in ,,,5,04. 
vacation may have a rule or warrant for a pro- in 6 days af- 
codendo, unleſs good bail be put in within fix 4er notice. 


days next after notice of ſuch rule or warrant. 
No bail is to be tendered or put in upon M Bail on ha- 
any habeas corpus, until the habeas corpus, and beas corpus. 


_ cauſes for which bail is to be put in, be re- 2 the writ 


be returned. 


turned, to the end it may appear what the 
cauſes are for which the defendant is detained, 


and bail may be duly taken, and the e 


corpus and bail duly fled, Mich. 1657, 85 
29 Car. 2. Hil 10 W. 3. 
When ſpecial bail is put in before any Twenty- 157 


| judge of this court de bene eſſe, upon a Writ. of days to except 
babeas corpus, if the plaintiff ſhall not except] 


+ 22ainſ} bail on 


againit the bail within twenty-eight days at- ”— Ok. - 
ter putting in the ſame, the bail ſhall be filed 
within four days next after the end of the _ 


ſaid twenty-eight days, Micb. 16 Car. 2. 


And the like notice in writing is to be Nite of put- 
ting in or ex- 


given of putting in or excepting to bail on hg to bail 


8 a habeas corpus, AS ON a cepi corpus. loben orig: 


And if the plaintiff except to ſuch bail ner excep- 


put in de bene eſſe, he may have a rule or %, 7w{e for 
warrant for a procedendo, unleſs the defendant?” he 4 days, 
ſhall put in better bail within four * after %%, beer 


A a 2 ſervice bail, whether © 
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in term or va. ſervice of ſuch rule or warrant, ne 1 
Calin. be in term or vacation, 
On @ — If a cauſe be removed by e corpus 
e ee 4 out of the Manſbalſea or any other inferior 
gen! . court, and the bail there offer to be bail to 
riff is Bound to the action here, the plaintiff is compellable to 
accept the bail take them, becauſe he might, but did not 
below, 8 except to them below. Aliter, where a cauſe 
2 you comes hither out of London, for the ſufficienc 

of the bail there, is at the peril of the clerk, 

and he is reſponſible to the plaintiff, ſo chat 


the plaintiff had not the liberty of excepting 


againſt them, and the clerk is not reſponſible 
if they be deficient in this court, though he 
was in London, 1 Falk, 97. 
Bail liable o If one be brought into this court by habeas 
- actions , corpus, and puts in bail, the bail is liable to 
| "= my all actions at the ſuit of the plaintiff or plain- 
corpus de. tiffs mentioned in the return of the habeas 
clarad on with- cor pus, wherein he or they ſhall declare againſt 
in two terms. the defendant at any time within two terms 
next after. 

Defendant in Defendant returned i in cuſtody on a FOR 
 Euffody not de, cerpus or cepi corpus, is not to be changed 


harged 
—_— until the bail! 1s perfected. 


perfected. 
EKecord nut re- The word itſelf is never removed by a ha- 


moved by ha- eas corpus, as it is on a certiorari, but remains 


beas corpus. below; and therefore if a cauſe be removed 
Plainti mu hither by habeas corpus, the plaintiff here muſt 
 declarede begin de novo, and declare againſt the defen- 
novo. dant as in cuſtodia mareſcalli, Salk. 352. 
Phainiff nu The plaintiff mult declare before the end of 
declare with- the ſecond term, after the return of the ha- 
in two ler m. q corpus, and the defendant will not be 
bound to plead to any declaration delivered 

after chat time. And 


in the Court ok King's Bench, 357 
And where the defendant has removed his Cannot be non- 
cauſe hither by habeas corpus, and put in?! er 
bail, he cannot have a on-pro/s againſt the 22 

plaintiff for want of a declaration, if he will . 
not declare, the plaintiff not being in court, 
and the cauſe ſuppoſed to be removed againſt 

his inclination. 5 85 

If a cauſe be removed by habeas corpus out gauſs removed 

of an inferior court, lying in any city or town from city, &c. 

where the judges of aſſiſe ſeldoni go, as Can- where the 

lerbury, Southampton, Sc. and the action bee 9 4 

x 5 5 ſeldom go, to be 

tranſitory, it ſhall be laid in the county where- i i 

in ſuch city or town is, as Kent, Southampton, county wherein 

Ec. „%% e be city lies. 

If a cauſe be removed out of London or ha, nne tho 

Middleſex, the Marſbalſea, or any other court defendant has 

within five miles of London, in Hilary or Tri- lo plead in Hi- 

nity term, and bail is put in, and the plain- ſary ” _— 

tiff declares in London or Middl:ſex, and de- , a. 1. 
livers his declaration fix days before the end London er 

of the term, the defendant ſhall plead three Middleſex. 
days before the eſſoin- day of the ſubſequent _ 

term, that the plaintiff may enter the iſſue 

it he will; but if the plaintiff does not de- 1 Mod. 1. 
liver his: declaration ſix days before the end of 
the term, the defendant ſhall have an impar- 
lance *rill; the next term. 

If a cauſe is removed out of any court, ex- Mat time in 
cept in. London or Middleſex, the Marſbalſea theſe terms, if 
or other court within five miles of London, action in any 
and the plaintiff does not declare in London bn VO 
or Middleſex, but in ſome other county, and 

the plaintiff delivers his declaration at any 

time before the end of theſe terms, viz. Hi- 

lary or Trinity, the defendant is bound to 

Aa 3 plead 


Geo. 2. 
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LE cad by the, time the rule is our, that the 
plaintiff may try his cauſe at the aſſiſes if he 
thinks proper; and if the defendant does not 
plead by that time, Judgment e entered | 
| er him. 
What time to Upon a habeas torpus returnable in Michael. 
plead in Mi- nas term, if the declaration be delivered be- 
8 — un fore craſtinum animarum, in Eaſter term if de- 
3 livered before menſem Paſche, and the action 
Salk. 515. is laid in London or Middleſex, the defendant 
WO © muſt plead to trial the ſame term. But if de- 
livered after theſe reſpective times, and yet 
fix days before the end of either of theſe 
terms, the defendant, wherever the action is 
laid, ſhall plead to enter three. days before 
the effoin-day of the ſubſequent term; and 
if not delivered ſix days before the end of ei- 
ther of theſe terms, the defendant has an im- 
parlance until the next term. 
Plocbice wa- Since the making the rule of Trinity FR 
riows fince Ws zth and 6th of his preſent majeſty, the at- 
Trin.5, 6 tornies have differed as to their method of 
proceeding, ſome adhering to the old prac- 
tice, and others following that rule as on 4 
L cepi corpus. 
| Plea in 1 A plea in abatement on abs corpus * 
ment When 10 
=p" fort wing pleaded Wa the rule for pleading is 
How to proceed If a priſoner in the Fleet, charged with a 
againſt a pri. declaration of the Common Pleas, remove 
lest 1 eg himſelf by habeas corpus to the cuſtody of the 
e hu wal marſhal, the plaintiff muſt proceed to judg- 
ration, re- ment in the court of Common Pleas, and then 
moving hin. may carry him back by habeas corpus ad ſatiſ- 


# * Bench Fatiendum to charge him in execution; and 
10 


priſen. 


in the Court of King's Bench. 359 


ſo if a priſoner in the cuſtody of the mar- How on the 
ſhal be — with a declaration in this . 7 r. 
court, and he removes himſelf to the Fleet, Saf i oboe 
the plaintiff muſt proceed to judgment in this Fleet. 
court, and then bring the defendant back by 
habeas corpus ad ſatisfaciendum to be charged 
in execution in this court: But if a perſon in 
cuſtody on proceſs iſſuing out of this court How on @ re-. 
remove himſelf to the Fleet by habeas corpus moval before 
before the plaintiff has declared againſt him, = pf 
in ſuch caſe (as I take it) the plaintiff muſt N 
charge him with 2 declaration in the court 
of Common Pleas, and cannot proceed any 
further in this court, unleſs he has a mind to 
bring the defendant back into this court by 

habeas corpus ad reſpondendum. 
On habeas corpus ad ſatisfaciendum the 
plaintiff's attorney ſhould indorſe the term 


and number of the judgment roll. 


Of proceedings 9g nſt\ Fd 


P7Ormerly when any defendiane was de- The antient 
1 tained in cuſtody by meſne proceſs of practice. 
this court for want of bail, if the plaintiff 
did not within two terms after the arreſt cauſe 

the defendant to be brought up by habeas cor- 
pus and committed, ſo that he might declare 
againſt him in cuſtodia mareſcalli, the defen- 
dant might be diſcharged out of cuſtody upon 
8 common bail or * 


Anz: -: ci, Mt 


—— — — —— 
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Stat. 4 & Nr 46 5 M. & M. c. 21. if any 
WY M. e or defendants be taken or cn dro 
n cuſtody at the ſuit of any perſon. or perſons 
declarations upon any writ or writs out of any of the 
againſt priſo- courts at Weſtminſter, and impriſoned or de. 
. tained in priſon for want of ſureties for their 
appearance to the ſame, the plaintiff or plain. 
tiffs in ſuch writ or writs may, before the 
end of the next term after ſuch writ or pro- 
ceſs ſhall be returnable, declare againſt ſuch 
Priſoner or priſoners in the court out of which 
the writ or writs ſhall iſſue ; whereupon the 
laid priſoner or priſoners ſhall be taken and 
impriſoned or charged in cuſtody, and may 
cauſe a true copy thereof to be delivered to 
ſuch priſoner or priſoners, or to the gaoler or 
Esecper of the priſon, or gaoler in whole cuſtody 
ſuch priſoner ſhall be or remain; to which de- 
claration or declarations the ſaid priſoner or 
priſoners ſhall apptar and plead; and if ſuch 
priſoner or priſoners ſhall not appear and 
plead to the fame, the plaintiff or plaintiffs 
in ſuch caſe ſhall have judgment in ſuch man- 
ner as if the priſoner had appeared in the ſaid 
court, and refuſed to anſwer or plead to ſuch 
IT | declaration. 
To be alledged That in all ſuch declarations againſt any 
in the dee priſoner oy priſoners detained in priſon by vir- 
— 12 tue of ariy writ or proceſs out of this court, 
prifjener is, it ſhall be alledged in cuſtody of what ſheriff, 
„ bailiff or ſteward of any franchiſe, or other 
perſon having the return and execution of 
writs, ſuch priſoner or priſoners ſhall be at 
the time of ſuch declaration, by virtue of 
the proceſs of the ſaid court at the ſuit of the 
5 n which allegation ſhall be as yo 
| an 
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and effectual, as if ſuch priſoner or priſoners 
were in the cuſtody of the ee of the 
Marſbalſea. Same ſtat. F. 3. 
Upon this act the judges of 980 court of Rl fas 
| King's Bench made the following rule of court. nook Paſch. 
Pat. 5 N. C M. 5 W. & M. 
Pirſt, That no copy of a 3 be 
delivered to any priſoner in cuſtody, before noe to be deli. 
the day of the return of the proceſs upon 74 before 
which the defendant was taken or r charged | in Tom 7 pro- 
cuſtody. 
Secondly, That no rule be given for the No 8 2 
defendant in cuſtody to appear, and plead to pear and plead 


any declaration againſt bim, until an affidavit i affidavit. 


be filed with the clerk of the rules of the de- * and filed 
of delivering 


livering a copy of ſuch declaration, and of 23% 1... 
the time when, and the perſon to whom the tion, &c. 

ſaid copy was delivered, and that the defen- 

dant was arreſted or charged in cuſtody by 

proceſs out of this court returnable before the 

delivery of ſuch copy; and that the time of 

filing the affidavit be entered upon the afh- 

8 by the clerk of the rules —_ that 1222 
copy of ſuch affidavit be produced to the duced before 
prothonotary or ſecondary before the ſigning /#"'"2/*4g-. 
the judgment. ps gy 

Thirdly, If a copy of the declaration be ee 

delivered againſt ſuch defendant before men- fore menſem 

fem Paſchz or craſtinum animarum, and affi- Paſch. or craft. 
davit be made thereof and filed, and the de- 2nimarum. 


fendant doth not appear before the end of e 


ten days after Eaſter and Michaelmas term re- 44 r after 
ſpectively, judgment may be entered againſt zerm, orher- 
him if rules have been given; but if he doth 3 
appear before the end of ten days after the r 
ear, may im- 


term, he ſhall imparle until the next term, r, vill next 
(un- term, 


hs. Che attorney „ Pratc | 
3 action be in London or Middtefes) | 
except in Lon- 2 the on within fort 
7 be in priſ * 
P be 
dleſex, 33 g miles of London 2 of ten days 
as doth appeur nas beg b he ſhall plead two 
London, ren after the end er. day debe bert term 
2 pad evo days before the eſſo endes dor es eng ha 
days 0587 ehe And in default thereo ( K wa y be entered 
tio 4 -ving been given) judgmen 
2 ee, againſt him as aforeſaid. hag Genre de 
detlaration © _ Fourthly, 5 If a COPY on or after 
25 ſt ſuch defendant 
breed . Eaſter term, or craſtinum 
menſ. Paſ. r menſen Paſcbæ — 7 as term, or in Hilary 
— E "- animarum in Michachn on the plaintiff 
or in Hilary Trinity term, and thereup h 
or Trinity or r and anſwer, then if the 
tern, if de. gives rules to 1 F days before the eſſoin- 
Fendant 4, defendant appear rwo ad Mall impa rle until 
pears roo days day of the next term, A de Sock not ap- 
4% of nexs the ſaid next tem; but 1 — Te 
. im- pear are = time, 3 'S 
parles to next given again Im. ble A any | 
„ 8 3 ow Celeron has been | 
delfversd be- term, and a p 2 eſſoin- day of the next 
iu. day delivered before erm may 
. laintiff in ſuch next t 
e e 1 d anſwer; and if the 
term after the... rules to n d plead upon the 
return * _ defendant does not appear * ne fall bh 
7 rale expiration of the rules, JOE 


the next term, given againſt him. 
ehe and plead before expiration thereof. 


filed be- 
, If the 8 be not 
2 en bly of the next = af! eee 
ee the ſs, by which the priſoner 
emma of Gm N is returnable, Wa be 
2 cart Ah fidavit made and * in manner as afo 

e , 


before 
| es &c. 5 1 5 8 
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before the end of twenty days next after 4:/7ndant to be 
ſuch term, the priſoner ſhall be diſcharged % gd on 
by common bail, ſigned by one of the ju- 44. 
Seventhly, If any gaoler or keeper of a Attachment 
priſon, having received a copy of a declara- 4d gao/er 
tion againſt any priſoner in his cuſtody, ſhall 974/ns 4 | 
ſuppreſs the ſame, and not deliver it forth- aa 
with unto ſuch priſoner, an attachment ſhall 
.. 


Note; A bill or declaration in parchment »;y f. z, fl 
ought to be filed in the office of the clerk of Bere copy de- 
the declarations before a copy of it be deli- /ivered. 
yered to the priſoner. Fn 


For preventing the detainer of priſoners Y. a, 
charged by declarations in the cuſtody of the no 4. jufficient 
marſhal of the Manſbalſea of this court, where cau/e of de- 
the cauſe of action againſt ſuch priſoners does * 2 8 
not amount to ten pounds, it is ordered, %, AX 
that from and after the laſt day of this term, yn/4/; afidavit 
no declaration, whereby any priſoner ſhall be h made that 
charged in the cuſtody of the marſhal, ſhall e, 
be ſufficient cauſe of detaining ſuch priſoner Foun y _— 

in cuſtody, unleſs an affidavit that the plain- g,,u; or ap- 
tiff*s cauſe of action againſt ſuch priſoner does wards, 
amount to ten pounds or upwards; ſhall be 1 Str. 474. 
firſt made, and filed with the clerk of the rules 
of this court; and the ſum ſpecified in ſuch g,,, ,, 37 :.. 
affidavit ſhall be 7ndor/ed by him upon ſuch de- aor/ed on the 
claration before the leaving thereof with the die!. 
_ turnkey. Eaſter 15 Geo. 2, | ht. 

I. apprehend, that where a defendant in 4 explana- 

cuſtody for want of bail on meſne proceſs {en gf this 
iſſuing either out of this court, or out of Heel. 
1 | the 


be Attomey' g Pradice 


the court of Common Pleas, is re moved by 
© Gapeas cor pus into the cuſtody of che-marſhal 
the plaintiff in the firſt action when he comes 


22 


to declare, need not make ſuch affidavit as by 


this rule is Cirected; for it will appear by the 
return of the babras corpus, that an affidavit 
ef the plaintiff's cauſe of action, amounting 
to ten pounds or upwards, was made on ſu- 
ing out the writ, whereupon the defendant 
was arreſted; and therefore this caſe not with- 


in the miſchief deſigned to be prevented by 


this rule; and I ſuppoſe the rule means only 


ſuch declarations as come in as new charges 


20 upon e Sed quæ re. 


When 888 When a bill is filed at a priſoner | in 


ix cuſloc of cuſtody of the marſhal, if a copy of it be de- 
e * 5 livered for him to the turnkey four days ex- 
fo plead.  cluſive before the end of the term, a rule to 

plead be given, and a plea demanded, which 


may be done on the back of the copy when 


— 


delivered, the defendant ſhall plead as of that 


term; but if the bill be not filed, and the 
copy delivered four days excluſive before the 
end of the term, the defendant may imparle 

until the next term. 

No aſtuavi : No affidavit is required of the delivery of 
of proverine ſuch copy, as is where the defendant is in 

_— cuſtody of a ſheriff. 


| ration. 


Plaintiff nos If any defendant ſhall be committed to the 


| aeclaringin cuſtody of the marſhal of this court, or ſhall 
teu terms, be charged in cuſtody of the marſhal, or ar- 


W Aiſtha "7 reſted, or committed by virtue of any pro- 
$ 1 ceſs of this court to the cuſtody of any ſhe- 


on common bai 
without mice. _ or witer officer whatſoever, at the ſuit of 


i Ln. any ß f f 
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any plaintiff, and ſhall ſo remain in cuſtody 
by two terms, and the plaintiff ſhall not 
declare againſt ſuch defendant within that 
time, ſuch defendant after the end of the 
ſecond term after ſuch impriſonment ſhall 
be diſcharged out of the priſon where he 
ſhall be ſo detained, upon filing common 
bail, ſigned by one of the juſtices of this 
court, without any notice to be given to the | 
plaintiff or his attorney. Trin. 2 Geo. 1. The The term in 
term in which the writ, whereon the defen- which the pro- 
dant was arreſted, is returnable, altho' not re- % „ 3 . 
turnable until the laſt day of the term, is to be e ms if 
accounted as one of the two terms, as is alſo tbe terms. 
the term wherein the defendant was commit- 


: ted ro the cuſtody of the marſhal, altho* not 
: committed *rill the laſt day of a vacation. 
. To diſcharge a priſoner on this rule, you How 7 dif 
muſt obtain a certificate from the clerk of ee @ pri- 
. the declarations, that no bill is filed in b 
; office againſt the defendant, and a certificate 7 tte. 
T of the cauſes wherewith he ſtands charged, 
; from the clerk of the papers of the King's 
Bench priſon, if in cuſtody of the marſhal, 

and from the gaoler or keeper of the priſon 
; if in cuſtody of the ſheriff or other officer, 


And notice is required to be given to the 
plaintiff, and an affidavit muſt be made there- 
of, if the plaintiff or his attorney does not 
attend to oppoſe or conſent to his diſcharge. 

If a plaintiff ſhall declare againſt a defen- Dy/rndant to 
dant remaining priſoner as aforeſaid, in the be diſcharged _ 
cuſtody of the marſhal of this court, or any er want of | 
ſheriff or other officer, and ſhall not proceed Pe 2 

to trial, or obtain jud © within three 77, 7 fe 

to trial, judgment within three ,,,,, in three 

terms next after the delivering ſuch declara- zerms after de- 
| tion claration. 


* 


— 
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tion (the term in which the declaration ſhall 
be delivered being one) ſuch defendant ſhall 
be diſcharged out of cuſtody on filing com- 
mon bail, notice being firſt given to the 
plaintiff or his attorney, and an affidayit 
thereof made, if the plaintiff or his attorney 
does not attend, and ſhew cauſe againſt the 
- _ diſcharge Nein. a Ge. . 
May be dit, If any plaintiff ſhall obtain judgment 


c6ßbarged if not againſt any defendant priſoner, and fhall not 


charged in exe- charge ſuch defendant ſo remaining in priſon 
—_— 85 in execution upon the judgment ſo obtained 
Jae. Within two terms next after obtaining fuch 
Carth. 469. judgment, (the term wherein judgment hall 
2 Str. 943, be obtained to be reckoned as one) the de- 
1153, 1215. fendant may obtain his diſcharge in like man- 
ner as for not proceeding to trial or judg- 
* "O08 ment. rs Trin. 2 C I. 3 . ; 
"rar mace In diſcharging a priſoner in either of theſe 
2 caſes, the notice to be given the plaintiff is a 
priſener. judge's ſummons to attend, * and ſhew cauſe 
1 why the defendant ſhould not be diſcharged 
for the plaintiff's not declaring, or not pro- 
= ceeding, as the caſe is. „ 
How to dif If the priſoner be in cuſtody of the mar- 
charge him out ſha], he muſt get a certificate from the clerk 
of the cuſtody of the common bails, that common bail was 
of the marſoal. £144 with him, by order of one of the judges, 
on which the marſhal will diſcharge him 
without a /#per/edeas. 5 
How out of the But if the priſoner be in cuſtody of a ſhe- 
 ewftodyof 2 riff or other officer, he muſt ſue a writ of /u- 
Jooriffe perſedeas, for ſigning which the bail-piece 
ſigned by one of the judges is a warrant to the 
officer with whom you leave it, and he de- 
VN. B. The firſt ſummons is peremptory. 
os livers 


in the Court of King's Bench. 367 
livers it over to the clerk of the common 
bails to be filed. 


If a defendant ſurrenders him after Difendent af 


ſudgment in diſcharge of his bail, the plain- ter Judgment 
urrendert 


tiff muſt charge him in execution in two 
terms followings." (the term in which he fur- Stan 
renders being one) or he ſhall be diſcharged charged in exe- 
upon common bail, as if in cuſtody for want cater 's ue 
of bail upon an ation; unleſs proceedings LITE 
te ſtayed by writ of error or injunction. or ijundtion. 
If a 3 be in cuſtody on any criminal P,i/arer on 
matter, he cannot be charged at the ſuit of a criminal ac- 
ſubject in any action without leave of the c not to be 
court, 1 Lev. 146. Salk. 354. But if he Fain, 
is charged in execution, he ought not to be 
diſcharged. Raym. 58, 1 Sid. go. 3 Dan. 
342 Vide Comb. 329. 
If any defendant, being in the cuſtody of Priſoner on 
the marſhal of this courc upon meſne proceſs, ne proce/s 
hall be taken and detained in the cuſtod ody of f 1aken on eſcape 


warrant muſt 
any ſheriff on an eſcape warrant for eſcaping 3. y.jared a- 
out of the marſhal's cuſtody, the plaintiff in gainf in rwo 
ſuch action ſhall declare againſt the defendant 7erms., 
in cuſtody of ſuch ſheriff, before the end of 
the ſecond term after his being ſo taken, 
otherwiſe the defendant may be diſcharged 
by ſuperſedeas. Trin. 6 Anne. 

Notice of trial to a turnkey is prod againſt 


2 9 Str. 7. 248. 


Mildltſes, 
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B. R. Pele Middleſex, * Dward Owen, gentleman, 
. „ 70 wit complains of Hugh Hughs, 


e tn gentleman, 3 in the cuſtody of the ſheriff 
cuſtody of the of the county of Middleſex, by virtue of a 
Heriff of Mid- precept of our lady the queen, called a bill 
— Ent. of Middleſex, iſſued out of the court of our 
v4 1 lady the queen, before the queen herſelf, 

| =. 4& 5 at the ſuit of the ſaid Edward againſt the ſaid 
W. & M. Hugh [or thus; iſſued out of this court here 
c. 21. 9. 3. at 5 ſuit of the ſaid Edward againſt the 
1 ſaid Hugh] for that, that he the Rid Hugh 
on the twenty-fourch day of Auguſt in the 

_ twelfth year of the reign of our ſovereign 
lady Anne, now queen of Great Britain, 6c, 
with force and arms, Sc. at Hampſtead in 
the county of Middleſex, made an aſſault upon 
the ſaid Edward, and then and there beat, 
wounded and evilly treated the ſaid Edward, 
ſo that his life was greatly deſpaired of, and 
then and there did 9 n to him 


— 3 


— 


— 


* B. M. E. 7. and O. D. queruntur 4+]. W. cleric 
in cuſtodia H. M. armigeri, vicecomitis comitatus Mon- 
mouth, virtute brevis damini regis vocati a latitat e cu- 
ria banci regis emanantis et eidem vicecomiti directi de 
Placito quod reddat tis 1001. Ge. Demurrer. Excep: 
tion: It does not appear by this declaration that the 
5 defendant was in cuſtody at the ſuit of the plaintiffs. 
[Vide antea, fol. 360. Stat. 4 & 5W.&M. c. 21. 
F. 3.] Judgment for the plaintiffs. The court faid 
they would explain at whoſe ſuit the /atira? was by the 
following words, de placito quod reddat eis, i. e. the 
plaintiffs 100 J. for if the latitat was, that the defendant 
reddat to the plaintiffs 100 J. it muſt be underſtood at 
their ſuit. Zafer 10 Geo. 1. B. R. Morris et al v. 


Watkins, 2 R. Raym. 198 Tin. 3 Geo. 2. B. R. 
| Crew and Daniel. 5 


againſt 
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zoainſt the peace of our ſaid lady the preſent 


„ queen, and to the damage of the ſaid Ed- 

„ W @ward of one hundred pounds; and there- 

f upon he brings ſuit, Sc. e 

a „ 

l A. B. for the plaintiff, 

Ir Defendant in the cuſtody of the ſheriff of 

d e JVVobn Doe, 

e Pledges of proſecuting and 
F Richard Roe. 

e In the Queen's Bench. 

0 Edward Owen, plaintiff 

in | „ 8 

4 _ Hugh Hughs, defendant, 

it, | „„ | : 

4, H. P. of the pariſh of, &c. W Afidavit of 
ad maketh oath, that he this deponent did de- delivery 
n liver a copy of the declaration hereunto an- 2 han 


2 nexed to the turnkey of Newgate againſt the 3 


defendant Hugbs in cuſtody on the 24th day 
of Oktober laſt paſt; and this deponent has 
ſince been informed by one of the keepers of 
the ſaid priſon, that he did the ſame day de- 
ep: liver the ſaid declaration to the ſaid defendant 


at | | N | a. 
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Proceedings on ſcire facias againſ | 
bail, and to revive judgments, * 


No ſcire facias N O ſcire facie or other action of debt 
or ation of on the recognizance, lies againſt the 
bail, again bail (except in error, and, as I apprehend, in 
ail, until ca. 
outlawry; /ed quære) until a nen eſt invenlus 
be returned upon a capias ad ſatisfaciendum 
againſt the principal, and the writ be filed. 
Lutw. 1273. (Tis ſufficient though it be 
not filed, and it may be filed at any time af- 
* 6 terwards. 1 Lev. 225.) The reaſon is, be- 
| Bail mt bend cauſe the bail are not bound to render the 
IE 1 principal *cill they know what execution the 
1 e plaintiff will chuſe, whether he will chuſe to 
have his body; which he makes appear by 
ſuing out the ca. /a. for * might have ſued 
an elegit or fi. fa. i 
I no ca. fa. If there be no ca. /a, ſued out, returned 
ey: oy ge and filed, the bail may plead it, and be diſ- 
She 4 charged; but the court will not quaſh the 
 ſeire facias on motion. 
Ca. ſa. ſud A ca. ſa. may be void as to the principal, 
out above a and yet well enough to ground a ci. fo. againſt 
5 4; e „ the bail; as if a ca. ſa. be ſued out above a 
_— ae year after the judgment, without reviving 
feient to the judgment by ſcire facias; for the bail 
ground g ici. are ſtrangers, and cannot take advantage of 
5 - the that error in a collateral action. 2 R. Rayn. 


1096. 6 Mod. 304. Holt go. 


Action 


plication, a writ of error was ſued, and there- 
fore plaintiff could not ſue a capias, Sc. ca. fa. 4 
Demurrer. Judgment for the defendant, chargerhe bail. 
Powel juſt, Error upon the principal judgment Se wide 2 Str. 
is no bar to hinder the ſuing a capias in or- 


vide Filgz- G. 175. 
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Action of debt on a recognizance of the Ca. fa. returns 
bail of Woollaſton; plea, that after the giving 4% in the 

Same day a 

the faid judgment, and before the day of ex- ai, f, ere, 
hibiting the plaintiff's bill, no ca. ſa. againſt aut a/lmwed 
Moollaſton was proſecuted and returned, Sc. good to charge 
Replication: A ca. ſa. ſued and returned. * bail. 
Rejoinder, that Woollaſton ſued error on the 
judgment before the ca. /a. was proſecuted, 


returned and filed. General demurrer; judg- 
ment for the plaintiff, Paſcb. 3 Anne, B. R. 


becauſe the rejoinder is a departure from the 
bar. Cro. Car. 76. This term Woollaſton 
moved ro ſet afide the ca. ſa. as irregular, be- 


cauſe it was ſued out returnable die lunæ proxi- 
me poſt Oftabas Sancti Martini, which was the 


22d of November, and that very day the writ 
of error ſued out by Woollaſton the 20th was 


allowed; after which the ca. ſa. was filed, but 


returned the ſame day; and adjudged this 
ca. ſz. was well ſued out to charge the bail; 


and the motion was denied, May g. Paſch. 3. 
. Anne, B. R. Parkins v. Wallaſton. Eaſter 


5 Ani, B. R. Parkins v. Wilſon. 2 R. 
Raym. 1256, 1 Salk. 321. 6 Mad. 130, 


139. Vide Filz- G. 175. 2 Str. 867. Bar- 
nard. K. B. 3 334. — Error furd 2 


the principal 
Sci. fa. againſt bail. Plea, no ca. Ja. Re- judgment no 


bar to ſuing a 


1186, 867. 


der to charge the bail; and ſo it. was adjudged Eb, 


in this court very lately. Paſch. 10 V. 3. 
C. B. Ward v. Bendal, 1 R. Raym. 342, Sed 
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Judgment: Tf a defendant gives judgment with ſtay of 
with flay 75 , execution, until a future day, the plaintiff 
8 ;, may notwithſtanding ſue forth a ca. ſa. or 
2 out % Fi. fa. directed to the ſheriff of the county 
warrant a Where the action is laid, and returnable be- 
teſtatum, 34? fore that day, in order to make out a zeſtatum 
| 8 1 54 a againſt the defendant 3 but no ſuch ca. ſa. 


ſci. fa. againſt [hall be ſued forth ro warrant a ſcire facias 


the bail. againſt the bail, unleſs by ſpecial agreement, 
becauſe it is to the prejudice of a third per- 
(0n-.- -. 1 | 


Ca. fa. to lie A capias ad ſatisfaciendun againſt the prin. 
4 days in the cipal, in order to charge the bail, mult lie 
Joeriffs fie. four days - excluſive in the ſheriff's office. 
Jo have 8 days Falk, 599. 2 R. Raym. 1177. There ought 
between ve to be eight days between the teſte and return 
and ret. of the capias ad ſatisfaciendum againſt the 
principal. Salk. 602. Prax. Ur. B. 27. 
Which the court agreed on demurrer; but 

ſaid, that it was only an irregularity in the 
proceedings, and therefore the defendants 

ſhould have moved the court to have them 

ſet aſide for irregularity. Holt, chief juſt. 

But in point of law, proceſs in the court may 

be made returnable de die in diem, eſpecially 

. proceſs which goes into Middleſex, 2 R. 

Nm. 17 7. . „ 
Defendant dy- If the defendant dies after the ca. ſa. and 
ing before ro. before the return of it, the bail is diſcharged, 
: . Kr ag Jones. 1 Jo. 136. but they muſt plead 
Recognizance Upon a non eſt inventus returned upon the 
forfeited on re- cg. fa. the recognizance is forfeited, becauſe 


turn of non eſt R | 
inventus on there was a default in the party; and though 


ca. ſa. i is uſual to render the body upon the ſcire 
facias, yet that is of grace, not of neceſſity. 


vS'. WW” 8 


Ca. fa. againſt principal, returnable the 
return of Michaelmas term, 28th Nov. The able, but 
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The death of the principal at the time of Principal dy- 
the ſcire facias brought, is not material, if 5, Co 
he was alive at the time of the capias re- „ 
turned. Trin. 5 Fac. 1. B. R. Tymperly v. forfeited. 
Coleman, Cro. ac. 165. 1 Roll. Ab. 236. 
1 D. A. 674. p. 1. Hutt. 47, Mich. 3 Fac. 

1. B. R. Williams againſt Vaughan, Cro. Fac. 
97. If after a capias returned, and before 
any ſcire facias brought, the defendant die, 


then the recognizance of bail is forfeited. 
But what if after the capias awarded, and Aliter if after 


ca. ſa. aavard- 


before the return of it, the defendant die, ot. end ob 


whether in this caſe the recognizance of bail i 3e returned. 
ſhall be forfeited ? And it ſeems that it ſhall 


not, for he had time at any time to come to 
the court and render himſelf before the time 
of the return ; therefore, if he die before 
that time, the bail is diſcharged. Trin. 2 
Car. 1. B. R. Calfe v. Dignley, 1 Jones 139. 
Vide 1 Danv. Abr. 174. p. 1, 2. 2 Danv. 
Ar. $3. p. 6, 84. p. 7. A motion to ſtay 
proceedings againſt bail, becauſe the principal 
died after a capias ad ſatisfaciendum ſued our 
and returned, but before the return of the ſe- 
cond ſcire facias againſt the bail; but denied, 
becauſe it was the bail's omiſſion that they 
did not ſurrender him, he living 'till after 


the return of the capias ad ſatisfaciendum. 
The caſe of Glyn v. Yates, Hil. 7 Geo. 1. (1 


Mod. Ca. 31.) cited 13 Nov. 1726. Parry v. 
Berry, 2 Lord Raym. 1452. 2 Strange 717. 
Motion to ſtay proceedings againſt bail, Principal 


alive when 
laſt the ca. ſa. re- 


defendant died on the firſt day of December, dies before it is 


the ca. Ja. being then in the ſheriſi's office, c re- 


B b 3 | and ned, recog- 
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nizance for- and not actually returned and filed till the 3d 


feited. of December. Motion denied 11 Feb. 1748. 
B. R. Boyland agnink Crook and others, bail of 
Porter. 


Principal h But where the principal bas died after a ca- 
mng after ca. pias ad ſatisfaczendum returned, and before it 
pa * was filed, the court on motion ſtayed the 
eb flay- filing of it in favour of the bail. Mich. 35 
ed the filing it. Car. 2. B. R. I Lill. Ar. 183. 
How recogni- Before you make out a ſcire facias againſt 
zance lo be en- the bail, ſee that the declaration be entered 
tered on the upon che rolls at Weſtminſter of the ſame term 
. the declaration was of, with an adbuc de ler- 
mino, Sc. And after the declaration is en- 
tered verbatim, you enter this defendant's 
appearance, and the recognizance after it, 
"£0087 ?:! 
And the ſaid c. D. by R. K. his attorney, 
comes and defends the force and 1 injury, when, 
Et. 
Entry of re- And thereupon E. F. G. H. (naming the 
COpmgzance. bail with their additions) came into the court 
0 Lilly's of our lord the king, before the king him- 
Salk.” 56. 4. ſelf at Weſtminſter, in their proper perſons, 
Tompſon's and became pledges and manucaptors, and 
Ent. 454, 456. each of them became pledge and manucaptor 
oy 17 161. for the ſaid defendant, that if it ſhould hap- 
9. Pen that the ſaid defendant ſhould be con. 
2 Vol. 442. demned in the plea aforeſaid, then the ſaid 
manucaptors granted, and each of them did 
grant, that as well the ſaid debt, as all ſuch 
2 . as ſhould be aqudged to the ſaid 


Plaintiff 


* Where bo demand is of a debt i, one need | 
| fay no more than damna to include coſts, except it be 
on taking a 2 on a trial, where coſts are to be 

mentioned, 


S CF: C7 oP 


condition of rhe Wi there 108 are, 2 
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plaintiff in that behalf, ſnould be made of 
their and each of their lands and chattels, 
and to be levied to the uſe of the ſaid plain- 
tiff, if it ſhould happen that the ſaid defen- Condition of it. 
dant ſhould not pay the ſaid debt and da- 
mages to the ſaid plaintiff, or render himſelf 


on that occaſion to the priſon of the marſhal 
of the Marſhalſea of our lord the king, be- 


fore the king himſelf. 


On a recognizance in the court of King's In what cun- 
Bench, the action or ſcire facias muſt always 9 ſei. fa. a- 


be brought in Middleſex. Salk. 564. , bail 
On a recognizance taken in the King's 22 313 | 
Bench, the ſcire facias muſt be brought in 314: ; 
Middleſex ; for the recognizances there are 
not obligatory by the caption, but by their 


being entered of record in the court; other- 


wiſe in the Common Pleas. Salk. 600, 659, 


Vide Hob. 195, 196. Brownl. 69. S. C. 
Moor 883. 8. C. Styles R. . 

If bail be taken by a commiſſioner in the On recogni- 
country, the ſcire facias may be ſued out into = 2 ” 
Miadleſex, or the county where taken.“ Lutw. \ 3 
1287, But in caſe of a recognizance entered aance wo 
into by the bail, on a writ of error, if it be aurit of error. 
entered to be taken ar a Judge's chambers in 
London, the Keie facias muſt be ſued into 
London. 

If a ſcire facias be brought againſt bail Hoo fell th. 


upon a recognizance on a writ of error gene- againſt bail on 


writ of error 


rally, without expreſſing the action or the to be return- 


8 


— 


mentioned; 1 upon confeſſion, nil Sei, Ge. it is 
never, or at leaſt never need be done. Per Holt ch. j. 
Paſ. 1 Ann. Atabood and Burr, Far. 4. 


Bb4 Fcias 


Of the tefte 
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facias muſt be returnable on a . return 
ubicunque ; but if the action and the con- 
dition of the recognizance be ſet forth. in the 
ſcire facias, and it appears to he by bill, then 
the ſcire facias mult be returnable at a day 
certain in court. Lillys Practical Regijer, 
2 vol. 499, 
By original 1 Every ſcire facias by original ought to 
Bays berween have fifteen days incluſive between the teſte 
2 7 and the return, unleſs diſpenſed with by act 
. of parliament. 

F. irſt ci. fa. teſte 24 03. returnable lun. 
and return of prox, poſt. men ſ. Mich. (31 Oct.) alias ſci. fa. 
* 9 *: refte 31 O. returnable lun. prov. poſt craft, 

ani mar. 7 Nov.) * 
Obj. That between the®teſte of the firſt 
writ, and return of the laſt, there were not 
Afieen days excliſive of the days of the telte 
and return. 
Anf. There are eight days incluſive berween 
the teſte and return of each writ. 

The ſccoud writ muſt always bear teſte 
upon the ſame day on which the firſt was re- 
turnable, and therefore of neceſſity that day 

muſt be reckoned twice. 

No objection can be made to the writs 
ingly, therefore if each writ be good as it 
ſtands alone, the putting them together ſhall 
not make them irregular by a joint computa- 
tion of the time. Mich. 10 W. 3. B. R. Good- 
win v. Beakbean, Carth. 468. Hil. 9 Ws3. 
B. R. Goodwin and Bearbank. (And ſo it was 
reſolved Mich. 34 Car. 2. B. R. Leving flon 
and Stoner, 2 Jones 228. And in Leving- 
for. 's caſe ey court would not take notice by 
the 


has been held not to be neceſfary. 


4 Dy {4 ww. > ©- 


land king defender of the faith, Sc. To debt. 
the ſherit 


\ 
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the almanack of the day of the month, in 
order to avoid the ſcire facias.) Comyns 53. 


If the proceedings are by bill, fifteen days B bill 1 5 days 


incluſive: between the teſte of the firſt ſeirc between teſte 
 facias and the return of the laſt are ſufficient. 7 ## on 16 


Salk. 599. 2 Sir. 1139, 4 n 
Each ſcire facias ſhould have ſeven days 


1 between the teſte and return, and not the one 


ten or eleven, and the other four or fave, 


Vide Prax. Ut. B. 27. 


But in this caſe, by bill, if one ſcire facias 1 But if one (ci. 
only iſſue, and a ſcire feci be returned, the fa. n ue, 


time between the teſte and return of the ſcire — v2 


facias is not ſettled to any certain number of 45 return. 
days, but muſt lie four days excluſive in che 
ſheriff's office before the return. 


Upon the iſſuing of any writ of ſeire 2 Noalias ſei fa, 


cias upon any cauſe here in court, no writ of © Vir forth 


until the ff 


alias ſcire facias ſhall iſſue thereupon, until / Gall bers: 
the firſt writ is returnable ;z and if any writ zzrnadle. 
of alias ſcire facias ſhall iſſue to the contrary, 


then ſuch writ of alias ſcire facias ſhall be 


void. Trin, 8 V. 2. Salk. 599. 6 Mod. 


86. 
Every writ of alias ſcire facias ſhould bars Alias ſci. fa. 


teſte the day of the return of the firſt, Salk, e bear refs 
599. unleſs it be a ſcire facias quare executio- the day of the. 


return of the 


nem non on a writ of error; in which caſe it g, except. - 


The form of a ſcire facias againſt bail. 


8 2 RGE the ſecond, by the grace of Sci. fa. g 

of Great Britain, France and Ire- bail by bill in 
of Middleſex greeting: Whereas 10 "= 
A. B. 657. 
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A. B. * lately in our court, before us at Wy. 


minſter, by bill without our writ, and by the 
judgment of the ſame court, recovered againſt 
C. D. (add his addition and the alias dif? if 

any) one hundred pounds of debt, and alſo 


' ſeven pounds ten ſhillings for his damages 
which he ſaſtained as well by occaſion of the 
detaining that debt, as for his cofts and 


charges by him about his ſuit in F that behalf 


, expended, whereof the ſaid C. D. is con- 
victed, as appeareth to us of record; and al- 
though judgment be thereupon given, yet 
execution of the ſaid debt and damages ſtil! 


remaineth to be made to him: And whereas 
E. F. and G. H. [naming the bail with their 


additions] heretofore, to wit, in the term of 
St. Michael in the fourth year of our reign, 
came into our ſaid court before us at Weſt- 


minſter, and became pledges and manucap- 
tors, in their proper perſons, and each of 
them by himſelf became pledge and manu- 


captor for the ſaid C. D. That if it ſhould 


happen that the ſaid C. D. ſhould be con- 


victed in the plea aforeſaid, then they the faid 


> 
—— 


yo 


_* Stove facias againſt bail, ſpecial demurrer, be- 


cauſe neither the term nor year of the judgment was 


ſhewn in the declaration. Sed judicium pro guer. be- 


cauſe it is the courſe of the King's Bench not to ſhew 
them. Contra of the Common Pleas. Trin. 1 Ann. 


B. R. Pentrye v. Trippet, 2 R. Raym. 789. 
T Holt ch. juſt. Where the ſcire facias is ſued againſt 
the defendant upon a judgment againſt himſelf, in hac 
parte is well enough; but contra if it be ſued upon a re- 
cognizance againſt the bail, there it muſt be in ea parte. 
Mich. 10 W. 3. B. R. Lug v. Goodwin. 1 R. Raym. 
393. Salk. 599. Caſes B. R. 214. N 
2 | manu- 


in the Court of King's Bench. 

manucaptors granted, and each by them for 
himſelf did grant, that as well the ſaid debt, 
as all ſuch damages, coſts and charges as 
0 ſhould be adjudged to the ſaid A. B. in that 
behalf, ſhould be made of their and each of 
their lands and chattels, and be levied to the 

uſe of the ſaid A. B. if it ſhould happen that 
the ſaid C. D. ſhould not pay the faid debt 


and damages, coſts and charges to the ſaid 


A. B. or ſhould not render himſelf on that 
occaſion to the priſon of the marſhal of our 
Marſbalſea before us: Nevertheleſs the ſaid 
C. D. hath not yet paid to the ſaid A. B. the 
faid debt and damages, cofts and charges, 


nor rendered himſelf on that occaſion to the 
- priſon of the marſhal of our Manſbalſea be- 


fore us, as we have been given to underftand 
from the information of the ſaid A. B. in our 
ſaid court before us; whereupon the ſaid A. 
B. hath humbly intreated us, that he may 
have a proper remedy in this behalf; and we 
being willing that what is juſt ſhould be done 


on this occaſion, command you, that by good 
and lawful men of your bailiwic you make 


known to the ſaid E. T. and G. H. that they 


be before us at Weſtminſter, on next --* 


after to ſhew, if any thing they have 


or know to ſay for themſelves, why the ſaid 


A. B. ought not to have his execution againft 


them for the debt and damages, cofts and 


charges aforeſaid, according to the force, 
form and effect of the ſaid recognizance, if it 
ſhall ſeem expedient, Sc. and further to do 
and receive all and fingular thoſe things which 
our ſaid court before us thall then and there 

conſider of them in this behalf; and that 
8 | you 
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you have there then the names of them by 


fn caſe. 
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whom you ſhall make, known to them, and 
this writ. Witness, Sc. 
5 Lee and Ant 


If your judgment be in caſe on promiſe, 


the recital of it in the ſcire facias muſt be 


thus: Recovered againſt C. D. one hun- 
* dred pounds for his damages which he ſu- 


„ ſtained, as well by occaſion of the not per- 


HA. B. as for his coſts and charges by him 


In treſpaſs. 


Sci. fa. by 1. 
ginal made 


0 forming certain promiſſes and undertakings 


< lately made by the ſaid C. D. to the ſaid 
* about his ſuit in that behalf expended, 


* &c.” And the reſt of the ſcire facias 


muſt be agreeable, by omitting the word de- 


throughout. 


If in treſpaſs, ſay, © Recovered againſt 


C. D. one hundred pounds for his damages 
Which he ſuſtained, as well by means of a 
certain treſpaſs lately done by the ſaid C. D. 


* 


= 


to the ſaid A. B. as for his coſts, &c. 


Scire facias s by original are made out by | 


the filacer of the county. 


out by filacer. 


Alias ſci. fa. 


The alias ſcire facias differs from the firſt 
in nothing, except the teſte and return, and 
by adding after the words, Command vou, 
theſe words, viz. As we have N com- 


manded you. 


You make out a note or - precipe for the of. 


fice, and pay the ſigner of the writs 15. 8 . 


for ſening this writ, and the ſealer 7 a. for 


_ it: 


The 


fn the Court of King's Bench. 38 

The firſt ſcire facias againſt bail may bear How ſci. fa. 
reſte the day of the return of the ca. ſa. ' 2 ' to bear 
R. Raym. 1567. 2 Str. 866. And the ſe- — 
cond ſcire facias ought to bear teſte the day 
of the return of the firſt, 

Every writ of ſcire facias, whereon a ni- Firſt ſci. fa. 
hil is returned, ought to be delivered to the / nihil, 70 be 


ſheriff, or left in his office ſometime before left Jomutions 
ny Before the re- 
the return. Eaſter 5 Geo. 2. = 


And every ſecond, or alias ſcire facias, Secand to be 
ought to be delivered to the ſheriff, or left in % 4 days ex- 


or left in his office, four days excluſive before e 
the day of the return. Same rule. turn. 

But no time is preſcribed for warning the No time fixed 
defendant before the return of the writ : I{/*7 warning 
he is ſummoned the day before, or even on Mudant. 
the day of the return, it is ſufficient 

The ſheriff ought to indorſe on every /cire Time when ſci, 
facias the day of the month and year on fa. % 7 be 
which it is delivered to him, or left in his 2% 9 
office. Eaſter term 5 Geo. 2. a JO: 

At the return of the ſecond writ of ſcire Rule to be 
facias (or of the firſt, it a ſcire feci be re- 87% on a ſci. 
_ * J feci or tauo 
turned) you mult give a rule with the clerk nihils. 
of the rules for the defendant, or bail, as the 

Cale is, to appear, and then award the ſeire 
facias on the roll. 


Entry 
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| Hevard on the 
roll of two 
ſcire facias's 


againſt bail, 
and judgment 


by default. 


Return nihil. 


eie Aroney's bunte 


Entry on | thy roll of two ſcire facias 3 
againſt bail, and Jy by default, 


. lord the king * to the ſheriff of 
Middleſex his writ cloſe in theſe words, 
to wit, GEORGE the ſecond, Sc. (inſert 
the whole writ verbatim to) Witneſs William 
lord Mangfield, at Weſtminſter, the day 
Hin the year of our reign: 
At which day the aforeſaid A. B. in his proper 
perſon came before our lord the king at Vet. 
minſter, and the ſheriff, to wit, (naming him) 
ſheriff of the ſaid county of at that 


day returned, that the ſaid C. D. and E. F. 
had not, nor had either of them, any thin 
in his bailiwic where or by which he coul 


Secand ſeire 
facias. 


make known to them, 'or either of them ; 


neither were they, nor was either of them, 
found in the ſame; and the ſaid E. F. and 


6. H. came not, nor did either of them come: 


Therefore, as before, | it is commanded to the 
ſheriff, that by good, Fc. he make known 


to the ſaid E. F. and G. H. that they be be- 


fore our lord the king at Weſtminſter, on 


next after to ſhew in form 
aforeſaid, if, Ec. and further, c. The ſame 


day is given to the ſaid A. B. there, &c. At 


Nihil re- 


turned. | 


5 Judgment. 


which day the aforeſaid A. B. came in his 
proper perſon before our lord the king at 


Weſtminſter ; and the ſaid ſheriff returned, 
[ as before] and the ſaid E. F. and G. H. altho 


at that day ſolemnly demanded, came not, 
nor did either of them come, but made de- 


fault. It is therefore conſidered, that the » 


in the Court of King's Bench. 


A. B. have his execution againſt the ſaid E. F. 
and G. H. of the debt and damages aforeſaid, 
las the caſe is] according to the force, form | 


and effect of the aid recognizance, c. 


| Where two. writs of ſcirs facias iſſue, re- Hv ci. fa. 


out ſetting it forth at length. 


| pak of in different terms, the firſt muſt be 7 different 
entered of the term wherein it is returnable, Fes = to be en- 
and an award ef the ſecond is ſuffieient, with- 


If the bail appear, you deliver a declara- How if bail 
tion on double peny ſtamp, give a rule to fer. 


plead, and demand a plea, as in other cafes. 


The declaration is in this manner: 


Michaelmas ferm [as the term is] in the 


35 year of king George : the ſecond. 


to wit 


ſecond, by the grace of God, [and ſo the 


whole entry, as before, verbatim, to the re- 


turn incluſive of that writ to which the bail 
appear] And the faid E. F. and G. H. at that 
day having been ſolemnly demanded came by 


K. R. their attorney; upon which the ſaid 
A. B. prays that execution may be adjudged 


to him of the debt and damages aforeſaid, 


according to the form, force and effect of the 5 


faid recognizance, Sec. 


Muller, YUR lord the king ſent to the 9, ragen an. 
7 ſheriff of Middleſex his. writ (ci. fa. 
cloſe in theſe words, to wit, GEORGE the 


After a writ of error is brought on the Proceedings to 


judgment! in the original action, the court will Jay ageing. 
| | ſtay bail till deter- 
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| mination of ſtay the proceedings upon a ſcire facias againſt 


writ of error the bail, until the determination of the writ 
upon the bail's 


——— der the defendant to the cuſtody of 'the mar- 


ſhal, or pay the money recovered, if the 
judgment be affirmed, within four days next 
after the affirmance thereof, and likewiſe un- 
dertaking to bring no bill in equity. Myer 
and Arthur, Paſch, 8 Geo. 1. 1 M. Cafe 
75 A 1 
Bail is origi- > The bail in the original action, upon a 
nal ation not writ of error brought, are not liable to the 
doch upon the affirmance of the judgment. 
2R error. 
greater ſum than was laid in the action, the 
bail was not chargeable in iſta actione. 1 Salk, 
Bail liable 102. But now where the plaintiff declares 
- though plaintiff for, or recovers a greater ſum than is expreſſed 
than expreſſed in the proceſs on which he declares, the bail 
in the proceſs. ſhall not be diſcharged, but be liable for fo 
much as is ſworn to and indorſed on the faid 
Proceſs, or for any leſſer ſum which the plain- 
tiff in ſuch action ſhall recover. Paſch: 5 
Geo. 2. 
Bail diſcharg- If an action be by original ſued out in 
ed by declaring London, and bail put in, and the declaration 


in a wrong 
county. 


againſt the defendant, yet his bail are diſ- 

charged, and not liable to a /cire facias. 
3 Ley. 238, 446. Vide antes, fol. 304. 

Bail may tale Rail may take up their principal even on a 


their principal | a 
en ng Sunday, and confine him 'till the next Cay, 


Sunday. and then render him; for the entry is tradi- 
ur in ballium, Sc. and the doing of it on a 
Sunday is no ſervice of proceſs, but rather 

like the caſe where a ſheriff arreſts by vir- 

| tue 


of error, upon the bail's undertaking to ren- 


Formerly, where the plaintiff recovered a 


laid in another county, though it is good 


os Fn ,, / /c. 


her 
„ir- 
tue 


in the Court of King's Bench. 


tue of A proceſs of court on 4 Saturday, and 


the party eſcapes, he may take him on a Sun- 


day, for that is only a continuance of the 


former impriſonment. 6 Mod. 231. 


Though upon a on ęſt invenius returned Nat time 10 
render him 
W 


brou 


on the capias ad ſatisfaciendum againſt the 
principal, the bail*s recognizance is forfeited 
in ſtrictneſs of law; yet if the defendant 
renders himſelf, or be ſurrendered by his bail, 
at any time before the return of the ſecond 
ſcire facias, or of the firſt where a /cire fect 


is returned, or on the very day of the return 
ſedente curia, the court will ex gratiu ſtay 


proceedings. Vide 3 Cro. 738. Alyſon v. 
Hon, 3 Cro. 618, 3 Bult. 182. Moor 
850. The Spaniſh Ambaſſador v. Gifford, 
2 Gro. 109. 1 R. Raym. 156. It was re- 
ſolved, Hil, 8 & 9 WW. 3. B. R. Conyers v. 
Man and Rawlins, where the bail pleaded in 
ſire facias upon the recognizance, payment 
by the principal before the return of the ſe- 
cond ſcire facias againſt the bail, that the 
plea was bad; for in ſtrictneſs of law the re- 
cognizance was forfeired by ſuing out of the 
art ſcire ſacias againſt the bail. 1 R. Raym. 
157 | 


the principal, or give judgment on the c ire 


facias. Paſ. 7 Geo. Myer v. Arthur, Trin. 


to Geo. Tucker v. Waller. Stranze 419. On 


a like motion, it appearing that bail was not 


put in upon the writ of error, ſo as to make 
it an abſolute /uper/edeas, the court refuſed 
1 it 


5 


Be 
5 


Proceedings on 2 ſeire facias againſt the 97 ſaying 
bail, brought pending a writ of error, were proceedings 
Raid, on the bail's conſenting, that if the 2, 6a 
judgment be affirmed they would ſurrender 


of E 


ding a wi} 
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E ſaying, they wauld not go one. ſtep nber 


than the caſe of Myer v. Arthur. Mich. 1 


Geo. 2. Hunter v. Sampſon, 2 Str. 781. 


Second ſci. fa. againſt ball returned, and ; 
a rule given, on the fourth day a writ of er. 


ror on the principal judgment was brought, 


and then a motion was made to ſtay the 
proceedings againſt the bail pending the writ 


of error, and Myer v. Arthar cited; but de- 


nied, for the court ſaid it differed, for there 
the bail came in time, whilſt they might 


' furrender the principal, which they cannot 


do here, after the return of the ſecond ſcire 
facias, at which time no writ of error was | 
brought. Tyin. 7 Geo. Everet v. Gery, Strange 


443. Curia: Where the bail do not apply 


to ſtay the proceedings pending error, till 


their time to ſurrender is out, we will not 
give them any time for chat purpoſe, but only 
tour days to pay the money in, after the judg- 


ment is affirmed. Trin. 21 Geo. 2. Richard: 


ion on re- 


en v. Telly, 2 Str. 1270. 


Upon a non et inventius returned on the 


copnizance of capias againſt the principal, the plaintiff 


bail. 


brought debt upon the recognizance, and the 


| bail pleaded a render before the return of the 


 latitat, i. e. a latitat actually ſued out and 
entered. Et per cur. Though this cannot be 
pleaded, yet the plaintiff ſhall not by this 


new courſe prevent the grace of the court. 
We will allow a render in this cafe on an 


action of debt as well as a fcire facias, and 


that at any time before the return of the la- 
bilal, and perhaps may enlarge the time. 
1 Salk, 101. Vide 2 Show. 79. T. Raym. 


14. Hil 13 . 3. K. R. Milner v. Pat 


After- 


in the-Court of King's Bench. 387 


| Afterwards at the end of the term, Holt ch. 


juſt. ſaid, that the judges had made a rule, 


that if the plaintiff in the original action 


brings debt againſt the bail upon their re- 


I cognizance, the bail ſhall have eight days at- 


ter the return of the writ to render. the prin- 
cipal; and if there are but four days in the 
term after the return of the writ, he ſhall 
have four days in the following term, 1 R. 
Rm. 72174. 3 

If any perſon or perſoos being bail here in Mat time the 
court for any defendant, in any action what- &, when an 
ſoever, ſhall be impleaded by action of debt 7 — 

| Ws gainſt them 

upon the recognizance, ſuch perſon or perſons a he rewg- 
ſhall have leave to render the defendant to nizance, Gall 


the cuſtody of the niarſhal of this court, in eve to render 


diſcharge of his bail, by the ſpace of eight ©” <*r 
intire days, in full term, next after the re- a | 85 = 
turn of the writ of latitat, or other proceſs Alon 
ſued out againſt ſuch bail, and upon no 

tice thereof given to the plaintiff or his at- 


torney, all further proceedings againſt the 


bail on the recognizance ſhall ceaſe. Trin. 1 


Anne 


Whereas by the rule of this court in ac- 


tions of debt upon any recognizance of bail 


on meſne proceſs, the bail are allowed eight 
days in full term, after the return of the pro- 
ceſs ſued out and ſerved upon atiy of them, to 


ſurrender the defendant in the original action 


ior the diſcharging him or themſelves from 


ſuch recognizance: And whereas by the courſe 


of the court, the plaintiff ſuing out a writ in 
a plea of treſpaſs may declare in any action 


he thinks fit, which may be a ſurprize on 


Cc2 ſuch 


= a , * at. 4 4 
ad N , 7 wi F * 8 * n 9 — n 7 TIO 4 n * 5 4 
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In writ upon ſuch bail: This court doth therefore order, 
"__ ** that from and after the laſt day of this term 
ien Fille , in all ſuch writs or proceſs to be ſued out of 
be inſerted. this court upon any ſuch recognizancè of 
bail, after the words in a plea of treſpaſs, there 
| ſhall be inſerted the following clauſe ; And 
alſo to a bill of the ſaid plaintiff againſt the 
ſaid defendant in a plea of debt upon recogni- 
Or defendant Zante according to the cuſtom of our court be- 
zot bound to fore us io be exhibited, otherwiſe the defendant 
| weeept declea or his attorney ſhall not be bound to accept 
N of a declaration in debt upon ſuch recogni- 
zZance. Eaſter 15 Geo. 2. Antea, fol. 86. 
Principal fur- Debt on a recognizance of bail, plea no 
rendered before cg. ſa. replication a ca. ſa. demurrer. But 
ny rag the court on motion being informed, that the 
ings Played of: defendants had ſurrendered the principal be- 
ter plea, re- fore the return of the lalitat, ordered pro- 
Plicatien and ceedings to be ſtayed, and an exonereiur to be 
demurrer- entered upon the bail- piece, notwithſtauding 
the plea, replication and demurrer before the 
motion. Hil. 11 V. 3. B. R. Dodſon v. Xing, 
Cath. 510. 
Notice tobe Where any defendant in an action depend- 
given the ing in court ſhall be rendered to the cuſtody 
plaintiff's at. of the marſhal in diſcharge of his bail, the 
es 4 - attorney for ſuch defendant ſhall immediarely 
rendering in give notice of ſuch ſurrender to the attorney 
diſcharge of for the plaintiff, and make oath thereof be- 
Ii la. fore the bail-piece ſhall be delivered to be 
filed, or be diſcharged ; otherwiſe ſuch render 
1 ſhall be void. Trin A 

The endef But Mich. 3 Anne, per cur': If bail fur- 
giving notice, render the principal at or before the return 
1-9 09.4: 59 of ſecond ſcire faoias, it is good, tho? there 
* be not immediate notice of it to the ms 
2 | or 


wy w 00d w . 


court, or befare one of the Judges of the 


\ _ 


in the Court of King's Beach. 389 
for the end of the notice in that caſe is two- 
fold; one, that the plaintiff may, if he 
pleaſes, charge him in execution; the other, 
that he be at no further trouble or charge in 
proceeding againſt the bail; but if through 
want of notice he is at further charge againſt 
the bail, that ſhall not vitiate the ſurrender, 
but yet the bail ſhall not be delivered 'til 
they pay ſuch charges. 6 Mod. 238. 

Where any perlon ſhall render himſelf in Hau a @ 
court, or before one of the judges of the perfer's ren- 
court, in diſcharge of his bail, or ſhall be ring himjefF 


rought upon any writ of habeas c znto cuſtody in 
b Pp V 0 eas corpus into , — 
his bail in 
court, in order to be committed to the CU- court, or be- 


ſtody of the marſhal of the court, [as here a judge, 
may be in diſcharge of his bail] the render- _ 1 
jece or writ of habeas corpus, with the re- 4 3 
turn thereof, ſhall remain with the ſecondary 
of the court, or clerk of the judge before 
whom ſuch perſon ſhall be rendered or brought, 
to be filed; and a copy or note only of ſuch 
render or return of the writ of habeas corpus, 
under the hand of ſuch judge or the ſecon- 
dary, ſhall be delivered to the marſhal ar the 
time of committing ſuch perſon to his cu- 
ſtody; and ſuch copy or note ſhall be made 


by the perſon fo rendering himſelf, or proſe- 


cuting ſuch writ of habeas corpus, or by his 
attorney on his behalf. Tin. 3 Anne. 
As to notice to the matſhal, ſce I aller N vo the 


- 


| againſt Sutton, Salk. 272. + marſbal, 


As to rendering before a judge, per r f » 
If at any time after the return of the capias, ter ca. fa. and 
the bail ſurrender the principal at a judge's “ e- 


ſeapes, not a 
chamber 2 and n is committed Po gaod ſurrender, 
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zikauſt it was the tipſtaff, from whom he eſcapes or is ref. 
an indulgence. cued, that will not be a good ſurrender, be: 
cauſe | it is indulgence to the bail to ſurrender 
after a capias returned; ſecus if it be before a 
capias returned; for to ſurrender before or 
at the return of the capias is matter of right, 
6 Mod. 238. 
* 1 1 It is uſual to make an entry of the render 
entered in %% in the marſhal's book, ke t in the King's 
. Bench office. i p 
| When the a is ſurrendered, get a 
certificate from the marſhal, and upon that 
the ſecondary diſcharges the bail- piece. 
After render If notice of the render has been given, 
10 ici. fa. a- and an affidavit made thereof, and the bail- 
$6 fg piece diſcharged by the ſecondary and filed, 
no ſcire facias or other proceſs ought to be 
ſued out againſt the bail. 
Vs ezone- But if the hail-piece be filed without being 
retur entered, firſt diſcharged by the ſecondary, the bail 
bail liabit. does remain liable, although the defendant be 
actually in priſon. See Williams and Wil. 
liams, Salk, 98. Sed vide antea, fol. 388, 
389. Carth. 516. 
 Padzment by The principal was in execution, and a con- 
or. xp mittitur entered; and after a ſci. fa, was 
bail; hone brought, and two zibhils returned againſt the 
principal was bail, and judgment upon the ſci. fa. "and now 
in execution, they come and move to ſet it aſide; but the 
a e e court would not, it being the act of the 
gauli 3... court, and the party ſhould have come and 
pleaded it, pleaded it upon the ſci. fa, Skinner 120. 
Where ſeveral Sci. fa. againſt the defendant as bail for 
defendants, A.B.C. and D. the defendant pleads, that 
the Plain before the return of ſecond ſez. fa. the plain- 


takes one in 
.. tiff took A. in execution, and ſtill wenn 


in the Court of King's Bench. = 301 


him. Demurrer. Argued pro. def. that quer. don't diſcharge 
having taken one of the principals in, execu- 7 bail as ta 
tion, had thereby diſabled the bail to render . 

him, and therefore diſcharged him as to all 

the reſt. Cur contra: The bail have under- 

taken to bring in all four principals; and 

therefore though the plaintiff hath taken one, 

this does not diſcharge the bail as to the other 

three, for they ought, as they took upon 

them, to bring in all four. 2 Lev. 192. 
„%% VVV. 

Sci. fa. againſt Fane and Barker, bail of T ſci. fa. 
Barrel, judgment thereon, and a ca. ſa. againſt 294i*/! bail te 
Fane only taken out. Per cu“: Though the 72%” Kan 
cr. fa. was joint, yet the execution may be Ser 
ſeveral : And note, though the recognizance 
be to levy it de terris & catallis, yet execu- e 
tion by the body is good by the law and 1 
uſage of this court. 1 Lev. 225, 1 Sid. 

339. 2 Keb. 269, 274. 3 D. A. 307. p. 

„ „ 5, C. 2 N 2. 208. 3 

D. A. 325. C. p. 3. 339. P. 6. 


A. B. againſt the bail of C. D. 


Michaelmas term in the 31/ year of king 


George the ſecond. 


* 


Middleſex, NUR lord the king ſent to the gel A. ga 


to wit. ſheriff of Middleſex his writ bail w a re- 


cloſe in theſe words, to wit, GEORGE the cognizance in 


ſecond, by the grace of God, of Great Br:- _— _ 


tain, France and Ireland king, defender of Lilly's Ent. 
the faith, Cc. To the ſheriff of Middleſex 395. 


Se >. em 


14 
1 
A 
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precting Whereas A. B.“ lately in our court 
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efore Us at Weſiminſter, by bill, wichout our 
writ, and by the judgment the ſame court, 
recovered againſt C. D. ſixty and ſix pounds 


for his damages which he ſuſtained, as well 
by means of "the not performing certain pro- 
miſes and undertakings lately 'made by the 


ſaid C. D. to the fad” A. B. as for his coſts 


and charges by him about his ſuit in that be- 
half expended, whereof the ſaid C. D. was 


convicted, as appears to us upon record; and 


now on the behalf of the ſaid A. B. in our 


ſaid court before us, we have been informed, 


that although judgment be thereupon given, 
yet execution of the ſaid damages ſtill remains 


to be made to him: And whereas alſo E. F. 
of, Ec. G. H. of, Se. LX. of, Fc. L. N. 
of, Se. N. O. of, Se. P. Q of, &c. R. S. of 


Sc. and T. U. of, Sc. heretofore, to wit, of 


the term of St. Hilary V 
our reign, in our ſame court before us at Melt 


minſter perſonally came, and became pledges, 
and each of them by himſelf became pledge for 
the ſaid C. D. that if it ſhould happen that 


the ſaid C. D. ſhould be condemned in the 


ſaid action, then they the ſaid E. F. G. U. 


. L. N.Q. . and 7.U, 
granted, and each of them by himſelf grant- 
ed, that all fuch damages, coſts and charges, 


as ſhould i in that behalt be adjudged to "The 


ſaid A. B. ſhould be made of their and each 


of their lands and chattels, and be levied to 


. ufe of the faid A. B. ii it t ſhould 2 


7 — ” „ . . - 3 Ing 4 -4 5 7 A> * * 


* Vide FR fol. 
© that 


* 


in the Court of King's Bench. 
that the ſaid C. D. ſhould not pay the ſaid 


damages, coſts and charges to the ſaid A. B. 


or toald not render himſelf on that occaſion 
to the priſon of the marſhal of our Marſhal- 


ſea before us: Nevertheleſs the ſaid C. D. has 


not yet paid the ſaid damages, coſts and 


charges to the faid A. B. * nor ſurrendered 


himſelf on that occafion to the priſon of the 
marſhal of our Marſbalſea before us, as on 


the information of the ſaid A. B. in our ſaid 
court before us we have been given to under 


ſtand ; whereupon the ſaid A. B. hath prayed 
us, that a proper remedy may be provided 
for him in this behalf; and we, being willing 
that that which is juſt ſhould be done in this 
caſe, command you, thar by good and lawful 
men of your bailiwic, you make known to 


the ſaid E. F. G. H. I. . I. M. N. O. P. . 
R. S. and T. U. that they be before us at 
. Weſtminſter, on Monday next after the 


morrow of All Souls, to ſhew, if they 
have or know any thing to ſay for them- 
ſelves, why the ſaid A. B. ought not to 


have his execution againſt them the ſaid E. E. 
G. H. J. X. L. M. N. O. PK. and: 
J. U. of the damages aforeſaid, according to 


* , of 27 8 7 9 E 


* Scire facias againſt bail, in the aſſigning the breach 


it was faid, that F. (the original defendant) did not ren- 


der himſelf priſone mareſcalli Mareſcalciæ dicti nuper re- 


gis, and not ſaid coram ipſo dicto nuper rege, as the recog- 


nizance was, which was objected; /ed non allecatur, for 
it was ſaid ea occaſone, and per curiam, that will ſupply 


the want of the words coram ipſo dicto nuper rege, if they 


were neceſſary. Mich. 1 Anne, B. R. Sww v. Ma- 
zucaptores Firebraſs. Intr. Trin. 1 Anna, ro. 360. 


2 K. Raym. 804. Salk. 439. 


the 
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the force, form and effect of the faid recog- 


nizance, if it ſhall ſeem expedient, Sc. and 


further to do and receive all and ſingular thoſe 
things which in our ſaid court before us ſhall 


then and there be conſidered of them in this 
behalf; and have there then the names of 


thoſe by whom you ſhall make known to 


them, and this writ. Witneſs William lord 


Mansfield, at Weſtminſter, the twenty-firſt day 
of June in the year of our reign, 


Returs of the 
Serif}, nihil. 


At which day, before our lord the king at 

Wiſftminfter, the ſaid A. B. came in his proper 

perſon, and the ſheriff of Middleſex, to * 
and 

ſheriff of the ſaid county of Middleſex, re- 

turned, that the ſaid E. F. G. H. I. K. L. M. 


N. O. P. Q. R. S. and 7. U. had nothing 


_ 


nor had either of them any thing in his 
bailiwic, where or by which he could make 


| known to them or either of them; neither 
were they, nor was either of them, found in 


Alias axoard- 


the ſame, and they came not, nor did either 
of them come : Therefore, as before, it is 


commanded to the Theriff, that by good and 
lawful men of his bailiwic he make known 


to the ad E. F. G. H. I. X. L. M. N. O. 


P. Q. R. S. and 7. U. that they be before 
our lord the king at Weſtminſter, on Monday 
next after the Morrow of All Souls, to ſhew 


in form aforeſaid, if, c. and further, c. 


The ſame day is given to the ſaid A. B. there, 
Sc. At which day before our lord the king 


at Neſtminßer came as well the ſaid A. B. in 


his proper perſon, as the ſaid R. S. and 7. U. 


in their * FOI 5 and the ſheriff, as 
: Ve, 


in the Court of King's Bench. 


before, returned, that the ſaid E. F. G. H. Return of the 
I. K. L. M. NM. O. P. Q. R. S. and T. U. had/*”h; nihil. 


nothing, nor had either of them any thing 
in his bailiwic, where or by which he could 
make known to them, or either of them; 
neither were they, nor was either of them, 


found in the ſame; and the ſaid E. F. G. H. Six of the bail 
J. K. L. M. N. O. and P. L although at that 2e default. 


day folemnly demanded, came nor, nor did 
either of them come, but made default; 
upon which the ſaid A. B. prayed that his 
execution againſt the ſaid E. F. G. H. J. X. 


I. M. N. O. P. Q. R. S. and 7. U. of the 


damages aforeſaid, according to the force 
form and effect of the ſaid recognizance, 
might be adjudged to him, Sc. And the 
ſaid R. S. in his proper perſon comes and 
ſays, that the ſaid A. B. ought not to have 


his execution againſt him of the damages, n 
coſts and charges aforeſaid, by pretence of te bl no 


the ſaid recognizance; becauſe he ſays, that 
after the ſaid judgment againft the faid C. D. 
at the ſuit of the ſaid A. B. was given in form 
aforeſaid, and before the iſſuing forth of the 
id firſt writ of our faid lord the king of 
ſcire facias againſt the ſaid R. S. as bail of 
the faid C. D. at the ſuit of the ſaid A. B. no 
writ of capias ad ſatisfaciendum upon that 
Judgment, by the ſaid A. B. againſt the faid 


C. D. was in due manner ſued forth, returned 


and filed in the court of the ſaid lord the king 
now here of record, which, according to the 
cuſtom of that court from the time whereof 
the memory of man is not to the contrary, 
uſed and approved in the ſame, ought to 
have been done before any writ of ſcire fa- 
| cias 
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Another bail 
' pleads a levy 


. fa. 
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cias Wits the ſaid R. S. as bail, as aforeſaid, 


_ ought to have iſſued forth * ; and this he is 
ready to verify: Wherefore he prays judg- 
ment, whether the ſaid A. B. ought to have 


his execution againſt him the ſaid R. S. of the 
damages, coſts and charges aforeſaid, by pre- 
tence of the ſaid recognizance, c. And 
the ſaid T. U. ſays, that the ſaid A. B. ought 


not to have execution againſt him of the da- 


mages aforeſaid ; becauſe he ſays, that after 


- the giving the ſaid judgment, and before the 


iſſuing the faid firſt writ of cire facias, to 


JJ. — 29 year of 


the reign of our lord the now king, the ſaid 
A. B. for the obtaining the damages aforeſaid, 
proſecuted out of the court here upon the 


ſaid judgment, a certain writ of our lord the 
king of fieri facias, directed to the ſheriff of 
the county of Surrey, againſt the ſaid C. D. 
by which writ it was then commanded to the 
ſaid ſheriff, that of the goods and chattels of 


the ſaid C. D. he ſhould cauſe to be made the 


damages aforeſaid, and that he ſhould have 


| that money here on... . 1 


then next 


bei to medley to the ſaid A B. for the 
damages aforeſaid ; which ſaid writ afterwards, 
and before the return thereof, to wit, on the 


Oy * in the year afore- 


a * 


Scl. = TR bail. They pleaded no capias ad 


ſatisfaciendum, and concluded to the country. The 
plaintiff demurred, and the plea was held ill by all for 


that reaſon. Mich. 1 Anne, B. R. Snow v. Manucap- 


tores . Intr. Pin. 1 Annæ, ro. 360, 2 K. 


faid, 


in the Court of King's Bench, 
"id; at Croydon in the ſaid county of Surrey, 
was delivered to one 


(the ſaid then, and until, 
and after the return of the ſaid writ, being 


ſheriff of the ſaid county) by virtue of which 
ſaid writ, the ſaid ſheriff afterwards, and be- 


fore the return thereof, to wit, on the 
day of _ in the year afore- 


faid, at Croydon aforeſaid, had cauſed the ſaid 
damages to be made of the goods and chat- 


tels of the ſaid C. D. and this he is ready to 


verify: Wherefore he prays judgment, whe- 
ther the ſaid A. B. ought to have his execu- 


tion againſt him of the damages aforeſaid, 


Oc. 


. 


And the ſaid A. B. as to the plea of the Replication, a 
id R. S. ſays, that he, by any thing by the ca. ſa. ud 


ſaid K. S. above in pleading alledged, ought 


not to be barred or hindered from having his 
laid execution againſt him for the damages 
aforeſaid, by virtue of the ſaid recognizance; 


becauſe he ſays, that after the ſaid Judgment 
againſt the ſaid C. D. at the ſuit of the ſaid 


A, B. was given in form aforeſaid, and be- 


fore the iſſuing forth of the firft writ of our 
faid lord the king of ſcire facias againſt the 
faid N. S. as bail of the ſaid C. D. at the ſuit 
of the ſaid A. B. to wit, on the 

day of "ih the pear of the 


reign of our ſovereign lord the now king. 
&c. he the ſaid A. B. at Weſtminſter in the 


county of Mziddle/ex obtained and ſued forth 


out of the court of our faid lord the king be- 
fore the king himſelf, the ſaid court being 


then and there at Weſtminſter aforeſaid, a cer- 


tain writ of our {aid lord che king of capias 
| aa 
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ad (atisfariendam for the damages, coſts and 


charges aforeſaid, upon the ſaid judgment 


_ againſt the ſaid C. D. directed to the then 


Returned non 
eſt inventus. 


ſheriffs of the city of London, by which writ 
our ſaid lord the king commanded the faid 
then ſheriffs, that they ſhould take the ſaid 
C. D. if he ſhould be found in their bailiwic, 
and ſafely keep him, fo that they might have 
his body before our ſaid lord the king at 
Weſtminſter, on nexc-alter 

then next following, to ſatisfy the ſaid A, B. 
for the ſaid ſixty and ſix pounds, for the da- 
mages, coſts and charges aforeſaid, _ the 
faid judgment againſt the ſaid C. D. At 
which day the faid A. B. being in b proper 
perſon in the court of our ſaid lord the king 


before the king himſelf, (the faid court being 


then and there at Weſtminſter aforeſaid) the 


_*" it Gert of Tandon: 10-wie 


Prout patet 
per record”. 


TJue. 


at that day returned to our ſaid lord the king, 
that the ſaid C. D. was not found in their 


bailiwic, as by the faid writ of capias ad ſa- 


een and the return thereupon remain- 


filed on record in the ſaid court of our 


Pe lord the king before the king himſelf at 


Weſtminſter aforelaid, among the file of writs 


of capias ad ſatisfaciendum of the ſaid court, 


may more fully appear; and this he is ready 


to verify by that record, c. and prays that 


the record of the ſaid writ, and the return 
| thereupon, by the court of our ſaid lord the 
King now here may be ſeen and inſpected, 


To the otber 


bail did nat © 


proſecute any 
fieri facias. 


Se. 


And the faid 4. B. ſays, that he, by any 


ching by the faid 7. U. above by pleading al- 


ledged, ought not to be barred or retarded 
"I from 


from his execution for the ſaid damages againſt 


aid A. B. did not at any time hitherto, for 


the ſaid R. S. above pleaded, day is therefore 


judgment thereon, for that the court of our 
above joined between the faid A. B. and the % Cat, ve- 
before our lord the king at Weſtminſter, at 
the ſame day, twelve, Sc. by whom, Sc. 
cauſe as well, Sc. The ſame day is given as 
well to the ſaid A. B. as to the ſaid 7. U. there, 
&c. At which day, before our lord the pa ies 47 
A. B. in his proper perſon, as the ſaid R. S. 


in the Court of King's Bench. 399 
the ſaid 7. U. becauſe he ſays, that he the i 
the obtaining the faid damages, proſecute out | 


of the court here upon the ſaid judgment 
any writ of our lord the king of feri facias, 


directed to the ſheriff of the county of Sur- 


rey againſt the faid C. D. as the ſaid T. U. has 
above by pleading alledged : And he prays 
that this may be inquired of by the coun- 


try; and the faid T. U. thereupon doth the Hr. 


ame, Sc. But becauſe the court of our ſaid Continuance ay 
lord the king now here is not yet adviſed 47 % fen 


about giving judgment, as well of and con- _— L | 


cerning the premiſſes againſt the aforeſaid E. F. fare vult, 


G. H. J. K. L. M. N. O. and P. Q. for that 


they have made default, as of and concern- 


ing the premiſſes between the ſaid A. B. and 
given as well to the ſaid A. B. as the ſaid R. &. 
to come before our lord the king at Heſtmin- 
ſfter, until next after to hear 


ſaid lord the king now here, is not yet ad- 
viſed thereof; and as to the trying the iſſue 4+ 40 the i 


faid 7. L. to be tried by the country, the ſhe- — 


riff is commanded, that he cauſe to come 


and who neither, Sc. to recognize, Sc. be- 


king at Weſtminſter, came as well the ſaid pear. 


-and--. 


ſecond iſſue. 
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| Continuance as and 7. U. in their proper perſons; but becauſe 
to the default | 


and firft i/Jue 


by curia advi- 


the court of our faid lord the King now here 


is not yet adviſed about giving judgment, as 


well of and concerning the premiſſes againſt 
the aforeſaid E. F. G. H. J. K. L. M. N. 0. 


and P. Q, for that they have made default, 


as of and concerning the premiſes between 
the ſaid A. B. and the faid R. S. above plead- 


ed, day is therefore given as well to the ſaid 


Al. B. as to the ſaid K. S. to come before our 
lord the king at Weſtminſter, until 
next after to hear judgment 8 


for that the court of our ſaid lord the king 


now here is not yet adviſed thereof; and as 
to the trying the iſſue above joined between 
the ſaid A. B. and the ſaid T. U. to be tried 
by the country, the ſheriff returned the ſaid 
writ in all things ſerved and executed, to- 
gether with a panel of the names of the 


Diſtringas a. jurors, of whom none, &c. Therefore the 
avarded on the ſheriff is commanded, that he diſtrain the 
ſaid jurors, by all their lands, c. and that 


of the iſſues, Sc. ſo that he may have their 
bodies before our lord the king at Weſtminſter, 


at the ſame day, or before che king's right 


truſty and well- beloved William lord Mans- 


Field his chief juſtice aſſigned to hold pleas be- 


fore the king himſelf, if he ſhall firſt come, 


on  _ next after at Weſtminſter 


aforeſaid, in the great hall of Pleas there, 
according to the form of the ſtatute in ſuch 
caſe made and provided, for default of the 
Jurors, becauſe none of them did appear; 


therefore let the ſheriff have the bodies, c. 


The ſame day is given as well to the faid 
A. B. as to the laid 7. U. there, Sc. 


Sci. 


fo the Court of King' 8 Bench. Z 401 


Sai fo. on recognizance againſt the bail of Plea, that d. 
Davis. Plea, that before the iſſuf ig forth of. died 
the firſt writ of ci. fa. and before the iuing 1/2; EY 
forth of any ca. /a. againſt Datis, he died, Replication, 
&c. Replication, that Davis is living, Sc. that be is 
Abſque hoc, that he died before the iſſuing wigs bad. 
forth of any ca. fa. Demurrer. Objection, 
that the plaintiff ought to have fer forth the 
certain time when the ca, /a. iſſued, and that 
the ſheriff returned vn eſt invenlus. The re- 
plication was adjudged ill. Hil. 2, 2 Fac. 2. 

B. R. Fortune v. ee of Davis, 
Carth; 4. 
If execution be not taken out within a 1/ execution 
year and a day after judgment given, there ns 
year anda 
muſt be a ſci. a. taken out to revive the judg- day e 
ment, and execution cannot be taken out be- nent, a ſci. 
fore ſuch à ci. fa. is ſued Fore, 0 Judg- fa. t iſſue 


ment thereon obtained. to revive the 
Judgment. 


It the plaintiff takes out execution within If execution 

the year, and it is not ſerved, yet he may ſia. 2 158. | 

continue the ſame upon the roll from term 2 _ 10 

to term till nd, -and need not FO out any need of (ci. ſa. 

ſei. fa. e ATE. 6 
If a ceſſet executio were for a year Hd the Va ceſſet ex- 

judgment, yet the plaintiff within the next ecutio for a 


year after manyrake out execution without a. Plaintiff 


habe exe- 
ſire. facias. But T apprehend the ceſſet exe- _ after 4 
cutio ſhould be entered on the roll. year and dar 


* 


avithout ſci. fa? 


So if che Nele brings a writ of error, Aud in caſe of 
and delays the plaintiff for a year, and then © —_ 
is nonſuited, he may take out an execution G 236. 
without a ſeire facias. 

| D+:-:- Ee 


+) 
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But not in caſe Execution being ſtayed by injunction out 
of an igjinc- of Chancery for above a year, and the in- 


tion. junction being diſſolved, the plaintiff took 


out execution without a Scire facjas. Sed per 
cur” : We cannot take notice of the Chan. 
cery injunction, and you might have taken 


out a writ of execution, and continued it 


by vicecomes non miſit breve ;, a ſuperſedeas quia 
improvide was awarded to the execution, 
=. 7 Bl. 222. -- 3 5 
V judgment of If a judgment be of ten years ſtanding or 
10 years, muft above, the plaintiff cannot ſue out a ſcire fa- 
— gra cias without motion in court; if under ten, 
bove 7, muſs but above ſeven years, he cannot have a ſcire 
move the fide- facias without a motion at the fide-bar, If 
bar. If of: after ſuch motion, and judgment revived by 
m ee ſcire facias, the defendant dies before execu- 
b fore execy- tion, the plaintiff muſt ſue a new ſcire fa- 
tion, defendant cias, but may have it without motion, for 
die, muſt re. the judgment was revived before; per cur. 
rye gen,” Salk. 598. 55 A 

But may with. _ | 5 5 | 

— VVT | 

7 „ On a judgment of Hild. 30, 31 Car. 2. and 
the ſame term no elegit (or other execution) actually ſued out 
with the judg- within the year and a day, che plaintiff with- 


ment awarded . . | 
Lbs rad? 46. Ot ſuing out a ſci. fa. in Trin. vac. 5 W. & 


„„ M. took out an elegit, wher an inqui- 
after Ils jg - ſition was had, and the plaintiff's lands de- 


ment, and livered in execution; the plaintiff entered on 
_ continued down the roll of the judgment an zward of, an 


and executed. 


© hear 4 kei, egit of the ſame term with the judgment, 
3 with continuances by vic“ non miſit breve to 


the time of ſuing out the preſent elegit, On 
examining ſeveral antient practiſers in court, 
it appearing that the practice had been agree: 
able to this for many years, the court con- 

1 5 ſidering 


8 


in the Court of King's Bench. 403 
fidering the inconveniencies that might enſue | 
by opening a gap to deſtroy many execu- 
tions, and becauſe the practice had prevailed 
ſo long, ordered the execution to ſtand. Carth, 

283. Vide Comb. 232. 3 Danv. Abr. 33. 
2 Show, 235, | ; 1 


GEORGE the ſecond, by the grace of Sci. fa. 2 re: 

God, of Great Britain, France and Ireland vu ©.14dg- 
| king, defender of che faith, &c. To the , 21, * 
ſheriff of Mzddle/ex greeting: Whereas A. B. day. 

lately in our court before us at Weſtminſter, 

by bill, without our writ, and by the judg- 

ment of the ſame court, recovered againſt 
C. D. otherwiſe called C. D. of, &c. four hun- 

dred and ſeven pounds of debt, and alſo ſixty- 

three ſhillings for his damages, which he ſu- 

ſtained, as well by occaſion of the detaining 

that debt, as for his cofts and charges by 

him about his ſuit in that behalf expended, 

whereof the faid C. D. is convicted, as ap- 

pears to us of record; and now on the be- 

half of the ſaid A. B. we have been informed 

in our court before us, that although judg- 

ment be thereupon given, yet execution of the 

ſaid debt and damages ſtill remains to be 

made to him; whereupon the ſaid A. B. hath 

prayed us, that a proper remedy may be pro- 

vided for him in this behalf; and we being 

willing that what is juſt ſhould be done on this 

behalf, command you, that by good and 

lawful men of your baili vic you make knawn 

to the ſaid C. D. that he be before us at Vet- 


an ; _ 
— 


4 1 5 TRE r | A 
* ag «a. Lad at. i 6 — 6 * 1 „ —— "Y 


* Vide antea fo. 
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Oe on _- next after 4 
ſhew, if any thing he has or knows to ſay 


for himſelf, why the ſaid A. B. ought not to 


have his execution againſt him of the ſaid 
debt and damages, according to the force, 


form and effect "of the ſaid recovery, if it 
| ſhall ſeem expedient, Sc. and further to do 


and receive what our ſaid court before us ſhall 
then and there conſider of him in this behalf; 


Where TRY 
ig ſatisfied be- 


cauſe levied by 
„u fa. 


M, uf be di- 
rected into the 
county where 
the original 


att was 


brought. 


and have you there then the names of them 
by whom you ſhall make known to him, and 
this writ. Witneſs, Sc. 


4 befart to, As appears to us We record ; 
and now on the behalf of the ſaid A. B. in 


our court before us, we are informed that he 
| has been ſatisfied for 1007. parcel of the faid 
debt and damages, and that e judg- 


ment for the ſaid debt and damages be gi ven, 
yet execution for 3107. 35. reſidue of the 
ſaid debt and damages, ſtill remains to be 
made to him: Whereupon the ſaid A. B. hath 


prayed to us that (as before to) why the ſaid 


A. B. ought not to have his execution againſt 


the ſaid C D. for the ſaid 3101. 3s. reſidue 


of the ſaid debt and damages, according to 
the force, form and effect of, Sc. 


The ſeire facias cught to be directed into 
the county where the original action was 
brought, upon which the Judgment to be 
revived by the ſcire facias was obtained; for 
it ſhall be intended, that the party againſt 


whom the judgment was obtained doth in- 


habit ſtill in the * 


Where 


1 hm ws hos an a „ 


e 
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Where either plaintiff or defendant, or one # either of the 
of the plaintiffs, or one of the defendants parties dit, 
die, there cannot be any execution ſued out 2 
upon the judgment until a ſcire facias ſued jill a (ei. fa. 

out and judgment thereupon; becauſe there and judgment 
| muſt be a new judgment upon the ſcire facias #292 ii. 9 
to warrant the execution, that being diffe- = 
rent from the old judgment. See flat, 8 & be 
9 HV. 3. c. 10. 


Michael mas term in the thirty 2 year 
of king Geo rge the ſecond. 


Middleſex, NUR. lord.the king ſent to the Entry of two. 
10 Wit. ſheriff of Middleſes his writ {ci. fa. and ni- 
cloſe in theſe words, to wit, GEORGE the a. —_ 
ſecond, by the grace of God, of Great Bri- ca, 4 
tain, France and Ireland king, defender of gainft an ad. 
the faith, Fc. To the ſheriff of Middleſex iniſratrix in 
greeting: Whereas A. B. lately in our court, _ "_ 
before us at Meſiminſter, by bill, without our 3 r 
writ, and by the judgment of the ſame court, 
recovered againſt C. P. fifty pounds for his da- 

mages, which he ſuſtained as well by means 

of the not performing certain promiſes and 
undertakings by the ſaid C. D. made to the 

laid A. B. as for his coſts and charges by him 

about his {uit in that behalf expended, where- 

of the ſaid C. D. was convicted, as appears 

to us of record; and now on the behalf of 

the ſaid A. B. in our court before us, we have 

been informed, that although e yer 


- 


1 —— 


; * Foe axteh fol. 


"0 d 3 ..---- thereupon 


The Attomey's. Pꝛactice 
thereupon given, yet execution of that judg- 
mec ll 


that adminiſtration of all and Gngular the 
goods and chattels, rights and credits, which 
were of the ſaid C. D. at the time of his 
death, was, after the death of the ſaid C. D. 
at Weſtminſter i in your county, in due form of 
law committed to one E. D. widow and re- 
lict of the ſaid C. D. as on the information of 
the ſaid A. B. in our ſaid court before us, we 
have been alſo given tounderſtand ; whereupon 

the ſaid A. B. hath humbly intreated us, that a 
proper remedy may be provided for him in 
this behalf; and we being willing that that 
which is juſt ſhould be done on this occaſion, 
command you, that by good and Jawiul men 
of your bailiwic you make known to the faid 


E. D. that ſhe be before us at Meſtminſter, 
on next after to ſhew, if 
any thing ſhe has or knows to fay for her- 


ſelf, why the ſaid A. B. ought not to have 
execution againſt her of the damages, coſts 
and charges aforeſaid, of the goods and chat- 
tels, which were of the ſaid C. D. at the time 


of his death in her hands to be adminiſtered, 


jl it ſhall ſeem expedient, c. and further to 


do and receive what our ſaid court before us 


ſhall then and there conſider of her in this be- 
half; and have you there then the names of 
thoſe by whom you ſhall make known to her, 
and this writ. Witneſs William lord Mansfeld, 
at Weſtminſter, the twenty-third day of No- 
vember in the 3 iſt year of our reign : At 
- which day before our lord the king at Weſt- 
minſter the ſaid 4. B. comes in 1 his proper = 
1 ON 3 5 


remains to be made to him; and that 
the ſaid C. D. is dead, and died inteſtate; and 


F - 


© ; 7 
7 ˙ w Coats and % i ae oi = 


» 
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fon; and the ſheriff of Middleſex, to wit, Alex- 
ander Maſter, eſqʒ and James Danridge, cn 
ſheriff of the ſaid county, returns, that the Return nihil, 
ſaid E. D. hath not any thing in his bailiwic, 
where or by which he could make known to 
her; neither is ſhe found in the ſame; and 
ſhe comes not : Therefore, as before, it is Alias ſci. fa. 
commanded to the ſheriff, that by good and awarded. 
lawful men of his bailiwic he make known 
to the ſaid E. D. that ſhe be before our lord 
the king at Weſtminſter, on next 
after to ſhew in form aforeſaid, if, 
Sc. and further, Sc. The fame day is given 
to the ſaid A. B. there, c. At which day 
before our lord the king at Weſtminſter comes 
the ſaid A. B. in his proper perſon; and the 
ſheriff, as before, returns, that the ſaid E. D. Nihilf pure. 
hath not any thing in his bailiwic, where or 
by which he could make known to her; nei- 
ther is ſhe found in the ſame; and the ſaid 
E. D. altho' at that day ſolemnly demanded, 
comes not, but made default: Therefore it is Execution a- 
conſidered, that the ſaid A. B. have his exe- arded de bo- 
cution againſt the ſaid E. D. of the goods 1 
and chattels which were of the ſaid C. D. at 
the time of his death in the hands of the ſaid 
E. D. to be adminiſtered, if ſhe has fo much 
in her hands, by the default of the ſaid E.D. 
Ge. 
If it be jad executors the ſcire facias 
runs thus: 


GEORGE the ſecond, Ec. To ch ſhe- Sci fa. —_ 
riff of greeting: Whereas A. B. executors, 
lately in our court, (as before to) as it appears 
de us of record; and afterwards the faid 


Dd4 1 
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2 Tae. your county made his | 
laſt will and teſtament in. writing, and thereby 
appointed E. F. and G. H. executors thereof, 


| and afterwards died there, the faid A. B. "Ay 4 


ing no ways ſatisfied of his damages, coſts 


And charges aforeſaid; and now on the behalf 


of the ſaid A. B. in our court before us, we 


have been informed, that although the faid 


judgment be given, yet execution of that 
judgment ſtill remains to be made to him; 


whereupon the ſaid A. B. hath humbly in- 


| Where after 


wife's death 
the husband 
ſhall have a 
cl. fa. on a 
Judgment reco- 
ered by the 
Feme whil/t 
ole. | 
Trin. W. z. 
B. R. Wood- 
yer v. Gre- 
ſham. 
Cannot plead 
in abatement 
of ſci. fa. 
Tohat was 
pleadable 10 
the orginal 
act ion. | 


treated us, &c. (as in the former, the Jadg: 
ment 3s the ſame.) 

Feme ſole recovered a 3 and mar- 
ried; ſci. fa. by baron and feme, and judg- 


ment thereon habere executionem; the wife 


died, huſband brought a ſci. fa. to have exe- 
cution in his own richt; demurrer, and judg- 


ment pro. quer. in C. B. error brought; ad- 
judged, that the award of execution is at- 


tached in the huſband by the judgment on cb 
firſt ci. fa. and ſhall ſurvive to him. Carth, 
415. 

A matter cannot be pleaded in 3 
to a ſci. fa. which was pleadable in abate- 


ment to the original action, as alienee, or the 


like, for the defendant ſhall not diſable the 


plaintiff to have execution where he has ad- 
mitted him able to have judgment, Sol. 2. 


2 R. Raym. 853. 1 Sid. 182. Cre. Elia. 


588, Goldſ. 128, Co. Eliz. 25, But may 
not the defendant plead outlawry to a ſci. fa. 
upon a judgment, if the plaintiff was out- 


lawed after the plea in bar, or after judgment 


* default i in the firſt action? 
Where 


fn the Court of King's Bench. 409 
Where plaintiff or defendant dies after in- {7 plaintiff or 
terlocutory judgment, and before final judg- der 

ment, the action ſhall not abate, but may „ 
revived by ſcire facias, but not ſo as to im- ſei. fa. may go 
power the executor, c. of a deceaſed plain- to revive judg- 
tiff to carry on an action, which he as execu- ent, and/pew 
tor, Fc. could not have originally brought, 2 
or to load the executor, c. of a deceaſed 2 e td. 
defendant with an action that could not have 
been originally brought againſt ſuch executor, 


c. See ſtat. 8 & ꝙ V. 3. c.10. 


*GEORGE the ſecond, by the grace of Sci. fa. for an 
God, of Great Britain, France and Ireland adminiſtrator 
king, defender of the faith, Sc. To the ffs you | . 
ſherifts of London greeting: Whereas A. B. Fl 

| heretofore in our court before us at Meſtmin- judement, and 
fter, by bill without our writ impleaded C. D. #fore inquiry 
being in the cuſtody of the marſhal of our ©: 
Marſhalſea before us, for that, to wit, that 
whereas [reciting the whole declaration] to 


— 
„ 


f]uadgment againſt an executor by nil dicit, 
and inquiry awarded; the plaintiff dies; the admini- 
ſtrator brings a ci. fa. the defendant as to the aſſeſſing 
damages ſays nothing; but ſays, when aſſeſſed, the _ 
plaintiff ought not to recover them, for that a judgment 
was obtained againſt him upon a bond of the teſtator, 
and that he hath not aſſets z//ra. The plea is naught, 
for the ſtatute never intended to give the defendant leave 
to plead in bar of the original action; 3 Mod. 142. 
Salk. 315. for the ſtatute intended only that a releaſe or ) 
other matter happening puis darrien continuance might 5 
be pleaded, or judgment arreſted, and the executor can- | 5 
not be hurt for want of pleading to the action; for the 
judgment is only de bonis teſtatoris, as if recovered a- 
gainſt the teſtator himſelf. TE | 


the 


410 


the damage of the faid 4; B. of 2001. as he 
faid; and thereupon he brought ſuir, Sc. 


N | 
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And in ſuch manner were the proceedings in 
our ſaid court before us at Weſtminſter, that 


_ afterwards, to wit, in the term of the Holy 


Trinity laſt paſt, it was conſidered by our 


ſaid court before us, that the ſaid A. B. 
_ ought to recover againſt the ſaid C. D. his 
damages occaſioned by means of the premiſſes; 


but becauſe it was unknown to our ſaid court 


before us, what damages the ſaid A. B. had 


ſuſtained by means of the premiſſes, it was 
commanded to the then ſheriffs of London, 
that by the oath of twelve good and lawful 


men of their bailiwic, they ſhould diligently 


Inquire what damages the faid A. B. had ſu- 
ſtained, as well by means of the premiſſes, as 
for his coſts and charges by him about his 


fuit in that behalf expended ; and that they 


| ſhould ſend the inquiſition, which they ſhould 


Death of 
plaintiff. 


thereupon take, to us at Weſtminſter, - at a 
certain day now paſt, under their ſeals, and 


the ſeals of them by whoſe oath they ſhould 


take that inquiſition, together with our writ 
thereupon directed to them, as by the record 


and proceeding thereupon now remaining in 


our ſaid court before us plainly appears, yet 
Inquiſition of the ſaid damages ſtill remains 


to be made; and the faid A. B. after interlo- 
2 judgment had been given in form 


aforeſaid, died inteſtate, to wit, at London 


Adminiftration aforeſaid, Sc. after whole death, to wit, on 


committed. 


ae day of ß in the year of 
our Lord at London aforeſaid, &c. 


adminiſtration of all and ſingular the goods 


and chatrels, rights and credits which were * 


2 the 


in the Court of King's Bench. 


by 7ehu, by Divine Providence, archbiſhop 


of * Capierbury, primate of all England, and 


metropolitan, to whom the granting the faid 
adminiſtration of right belonged, in due man- 
ner committed to one E. B. widow, late wife 


of the ſaid A. B. as on the information of the 


the ſaid A. B. at the time of his death, was 


411 


ſaid E. B. we have been given to underitand; 


and becauſe we are willing that thoſe things, 
which have been rightly done and adjudged 
in our faid court before us, ſhould be duly 
executed, we command you, that by good 
and lawful men of your baihwic, you make 
known to the ſaid C. D. that he be before us 
at Weſtminſter, n next after 

to ſhew, if any n he has or knows to ſay 


for himſelf, why the ſaid damages in the ſaid 


action ought not to be aſſeſſed and recovered 
by the faid E. B. according to the form and 
effect of a certain ſtatute in ſuch caſe lately 
made and provided, if it ſhall ſeem expedient, 

Fc. and have there then the names of them 
by whom you ſhall make known to him, and 

this writ. Witneſs William lord Mansfield, 
at Weſtminſter, the twenty-third day of No- 
vember in the 311 year of our reign. 


Lee and Antonie | 


— — „12 n _ 4... WY — 


» Sci. fa, on a clic; in B. R. the adminiſtrator 


produced adminiſtration by the Archbiſhop of Vork; 


and becauſe the judgment was aſſets at V eftminſter in 

the province of Canterbary,' this adminiſtration in the 

| Province of Vor did not extend to it. Paſ. 1 Ann. 
1. R. Carlils and Greenwood, Far. I 5. 


GEORGE 
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Sci. fa. again | GEORGE the foeand; Ec To the ſhe- 
an adminifira- riff of Middleſex greeting: Whereas A. B. 


tor of a defen- 7 
* ately in our court before us at Weſtminſter, 


ter interlacu- 
tory judgment. without our writ impleaded C. D. then being 


6 Mod. 142. in the cuſtody of the marſhal of our Mar- 

. Halſea before us, for that, to wit, that where- 
| aas [recite the whole declaration] to the da- 
mage of the ſaid A. B. of forty pounds, as 


| Interhecutery he ſaid; and thereupon he brought ſuit, &c. 


Judgment. and in ſuch manner were the proceedings in 


our ſaid court before us at Weſtminſter, that 
the ſaid A. B. ought to recover his damages 
by occaſion of the not performing the ſeveral 


Inquiry a- promiſes and undertakings aforeſaid ; but be- 
warded. cauſe it was unknown to our ſaid court before 
us what damages the ſaid A. B. had ſuſtained 

by occaſion of the premiſſes aforeſaid, we 

therefore commanded you, that by the oath 

of twelve good and lawful men of your baili- 


wie, you ſhould diligently inquire, what da- 


mages the ſaid A. B. had ſuſtained, as well 
by occaſion of the not performing the ſeve- 
ral promiſes and undertakings aforeſaid, as for 


his coſts and charges by him about his ſuit in 


that behalf expended; and that you ſhould 
ſend the inquiſition which you ſhould there- 
upon make to us at Weſtminſter, on 

next after | laſt paſt, under your ſeal, 


and the ſeals of them by whoſe oath you 
ſhould take that inquiſition, together with- 


that writ; and the ſame day was given to 
the ſaid A, B. before us at Fm afore- 


ſaid, as by the record and proceedings there- | 


upon, remaining in our ſaid court before us at 
1 Weminſer, 


to wit, in Michaelmas term laſt paſt, by bill 


in the Court ok King's Bench. 


Maſminſter, manifeſtly appears: And where - Deasz of de- 
as before the ſaid next after fendan t. 


the ſaid C. D. at Weſtminſter in your county 
died inteſtate, and the inquiſition of the da- 


mages aforeſaid ſtill remains to be made, and 


one E. D. widow and relict of the ſaid C. D. 
is adminiſtratrix, of all and ſingular the goods 
and chattels which were the ſaid C. D.s 
her late huſband deceaſed, as on the infor- 
mation of the ſaid A. B. we have been given 
to underſtand; and becauſe we would that 
thoſe things, which in our ſaid court before 
us have been rightly acted, ſhould be duly 
executed, we command you, that by good 
and lawful men of your bailiwic you make 
known to the ſaid E. D. that ſhe be before us 
at Weſtminſter, on nent after 
to ſnew, if any thing ſhe has or knows to 
fay for herſelf, why the ſaid damages in the 
ſaid action ought not to be aſſeſſed, and to 
be recovered by the ſaid A. B. according to 
the form and effect of the ſtatute in ſuch caſe 
made and provided, if it ſhall ſeem expe- 
dient, Sc. and further to do and receive, c. 


At which day before our lord the king at 3 nihil. 


Weſtminſter. the ſaid A. B. came by R. R. his 
attorney, and the ſheriff of the county of 
Middleſex, to wit, and 1 N 
returned, that by F. G. and F. K. good and 
lawful men of his bailiwic, he had made 
known to the ſaid E. D. that ſhe ſhould be - 
before our lord the king at the day and place 
contained in the ſaid writ, to ſhew, Sc. ac- 
cording to the tenor of the ſaid writ; which 
ſaid E. D. ſo ſummoned at that day, being 
ſolemnly demanded, came by A. S. her at- 

torney, 
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=" 


aſſeſſed, Ce. 


Entry of a f. Cal wpon ſeveral ner! ; Andes PT X 


pra; op prog murs ; judgment for the plaintiff, and a 
; — ag 4 | © "2voe of inquiry awarded, and before any 
| defendant dy- final judgment deft endant dies, and the Judg- 
ing beforewurit ent revived e to the Jatate. 

of inquiry. | 
Fudgment for At which day before our lord the king at 


| plaintiff en fyeſtminſter came the parties aforeſaid, by 


a, | 
rue ey their attornies aforeſaid; upon which all and 


ſingular the premiſſes being conſidered, and 
by the court of our lord the king here fully 
_ underſtood, and mature deliberation being 


. thereupon had, it appears to the court of our 


lord the king here, that the faid declaration, : 
and the matter therein contained, is good 


and ſufficient in the law, to hold and main- 


tain the ſaid action of the faid A. B. againſt 


the ſaid C. D. Wherefore it is conſidered, 


that the ſaid A. B. ought to recover againſt 


the laid C. D. his damages which he has ſu- 
ſtained by occaſion of the premiſſes ; and be- 


cCauſe it is unknown to the court of our lord 


the king, before the king himſelf now here, 
what damages the ſaid A. B. has ſuſtained by 
occaſion of the premiſſes, it is therefore com- 
manded to the ſheriffs of London, that by the 
oath of twelve good and lawful men of their 
bailiwic they diligently inquire what damages 


Inquiry a- 
awarded. 


the ſaid A. B. has ſuſtained, as well by occa- 


ſion of the premiſſes, as for his cofts and 
charges by him about his fait in this behalf 
expended, and that the inquiſition, which 


they 


torney, upon which the faid A. B. prays that 
the ſaid damages in the fait aten may be 


in the Court of King's Bench. 415 
they ſhould thereupon take, they ſhould make — 
apparent to our lord the king at Meſtminſter, 
on —  nextafrer'- under their 
ſeals, and the ſeals of them by whoſe oaths 
they ſhould take that inquiſition, together with 
the ſaid writ thereupon directed to them. A 
day is given to the faid A. B. there, c. At 
which day before our lord the king at Meſt- 
minſter came the ſaid A. B. by his attorney 
_ aforeſaid, and the ſheriffs did not return the 
ſaid writ, nor did they do any thing there- 
upon, and the ſaid C. D. did not come; and vic. non mif. 
upon this the ſaid A. B. ſays, that the inqui- breve. 
ſition of the ſaid damages ſtill remains to be 
made, and that the ſaid C. D. after the ſaid 
interlocutory judgment was given in form 
aforeſaid, and before any final judgment ob- 
tained in the faid action, and before this day, 
at London aforeſaid, in the pariſh and ward Deda: 
aforeſaid, made his laſt will and teſtament makes his xvilt. 
in writing, and by his faid laſt will conſti- 
tuted and appointed one E. D. his wife, execu- 
trix of his ſaid will, and the ſaid C. D. after- 
wards died there, after whoſe death, and be- Hanh of de-- 
fore this day, the ſaid E. D. proved the ſaid fendanr. 
teſtament in due form of law, and took upon Fæecutfix 
her the burden and execution of the ſaid teſta- 2 77 18 | 3 
ment, to wit, at London aforeſaid, in the pa- | = 
riſh and ward aforeſaid ; and becauſe this is | 1 
not denied, but the ſaid allegation of the ſaid | | 
A. B. to the court of our ſaid lord the king 
now here appears to be true: Therefore the 
ſaid A. B. prays the writ of our lord the king 
of /cire facias againſt the ſaid E. D. executriæxKx Th 
of the ſaid teſtament, according to the form 3s 
of the ſtatute in ſuch caſe made and _ 
191 031 he EI es . ded 
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Scire facias 


awarded, 
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ded, to be directed to the ſheriffs of London 
aforeſaid; and it is granted to him, Ge. 
whereby it is commanded to the ſheriffs of 


London, that by good and lawful men of their 
bailiwic they make known to the ſaid E. Dy 


that ſhe be before our lord the king at Vet. 
. minſter, n next after  : _ to 


ſhew, if any thing ſhe has or knows to ſay 


for herſelf, why the ſaid damages in the ſaid 
action ought not to be aſſeſſed and recovered 


by the ſaid A. B. if it ſhall ſeem expedient, 


Sc. At which day before our lord the king 
at Weſiminſter —— as well the ſaid A. B. by 


Executrix ap- his attorney aforeſaid, as the ſaid E. D. in her 


pear 1 


Scire feci. 


proper perſon; and the ſheriffs of London, to 


wit, Alexander Mefer, elqz and James Dan- 


ridge, elq; return, 
that by virtue of the ſaid writ to them di- 
ele, DA oo = and >: e dad 


42 + dd lawful men ** ee bailiwic, they had 
i made known to the ſaid E. D. that ſhe ſhould 
be before our lord the king at the day and 
place in the ſaid writ contained, to ſhew as 

the ſaid writ demands and requires; and the 
Nihil dicit. ſaid E. D. ſays nothing, nor ſhews nor alledges 

any matter to arreſt final judgment in the f id 


action, or why the ſaid damages in the ſaid 


T 1015 | 


awarded. 


action ought not to be aſſeſſed and recovered 

by the ſaid A. B. Therefore at the prayer of 

the ſaid. A. B. by the court of our lord the 

king now here, it is commanded to the ſhe- 

riffs of London, that according to the form 
of the ſtatute in ſuch caſe lately made and 
provided, by the: oath of twelve good and 

lawful men of their bailiwic they diligently 

. inquire what — the ſaid A. B. has ſu- 

ſtained, 


©$ tanſka, ia as dc. 


DS DD AS My mm Mm.i3cn wn 


in the Court of King's Bench. 


ſuit in this behalf expended ; and that they 


ſend the inquiſition, which, Sc. to our lord 


the king at Weſtminſter, on next after 
under their ſeals, and the ſeals of, 


Ge. together with the writ of our ſaid lord 


the king, now thereupon directed to them. 
The ſame day is given to the ſaid A. B. there, 


= 
ſtained, as well by occaſion of the ꝓremiſſes 
as for his coſts and charges by him about his 


Sc. At which day before our faid lord.the# eturn, 


king at Weſtminſter came the ſaid A. B. 

his attorney aforeſaid ; and the ſheriffs of 
London atoreſaid, to wit. and 
ſheriffs of London aforeſaid, 
by virtue of the ſaid writ to them thereupon 
directed, return a certain inquiſition taken be- 
fore them at the Guildhall of the city of Lon- 
dn, ſituate in the pariſh of St. Lawrence in 
the Old 7ewry, in the ward of Cheap in the 
ſaid city, on the day of in 
the year of the reign of our ſove- 
reign lord George the ſecond, now king of 


Great Britain, &c, by the oath of twelve, 
&c. by which it is found, that the ſaid 4. B. 


hath ſuſtained damages by occaſion of the 
premiſſes, beſides his coſts and charges by 
him about his ſuit in this behalf expended, 
to 58/7. and for theſe coſts and charges to 


11. 65. 8d. It is therefore conſidered, that Final judg- 


the ſaid A. B. recover againſt the ſaid E. D. ment. 
his damages aforeſaid, by the ſaid inquiſition 
found, in form aforeſaid, as alſo 81. 135. 4 d. 


which by the court of our faid lord the king 
now here were adjudged to the ſaid A. B. by 
his aſſent, of increaſe, for his ſaid coſts and 


8 charges, 
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tain judgment 
de bonis pro- 
pPriis againſt 
executor or 
adminifirator. 
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A which ſaid damages in the whole 


amount to 88 J. to be jevied of the goods 


and'chattels of the ſaid C. D. at the time of 
his death, in the hands of the ſaid E. D. to 
be adminiſtered, if ſne has ſo much in her 


hands, &c. 
Where a judgment by default has been b. 


tained in-an action brought againſt an execu- 


tor or adminiſtrator, (which is de Bonis of the 
deceaſed only) the way formerly was, on nulla 
bona returned on a fiers facias, to iſſue out a 

writ to inquire whether the defendant had 
waſted any of the effects of the deceaſed, and 
upon a devaſtavit returned by ipquiſition to 


proceed by ſcire facias, for the defendant to 


ſhew cauſe why the plaintiff ſhould not have 


judgment de bonis propriis; to which ſcire 
Facias the defendant might appear and plead 


plene adminiſtrauit. Now the fieri facias in- 


quiry and ſcire facias are made out as the 


ſpeedier way in one writz but it is not worth 


while to proceed this way for a ſmall debt, 
the plaintiff being allowed no coſts after the 


firſt judgment, unleſs rhe defendant _ 
and pleads to the ſcire facias. 


The readier and cheaper method is to bring 


an action of debt on the Judgment, ſuggeſt- 


ing a devaſtavit. 


Venire, di- 


In the venire, diftringas and jurata, for a 


| firingas and trial upon a ſcire facias, after the words, Of 


jurata, on 140 4 


1 ſci, fa 


plea of debt or treſpaſs, as the action is, you 
add — n Whereupon a Kong facias, &c. 


Ejefment. 


in the Court of King's Bench; 419 


5 

1 Ejectment. 

T HIS is an action for a tenant for term z. ratur of 
I of years, who is ouſted of his poſſeſſion, an adim in 
to recover his term and damages. #9eament. 

But it is now become the moſt uſual action New he com: 
for as titles to land, and ſupplies the place mon a&#ion for 
of many real ations, = trying titles ta 
And the method is to feign a leaſe and 9 ethed of 
ejector, and draw a declaration againſt the commencing the 
feigned ejector, and ſend a copy thereof to afim, 
the tenant in poſſeſſion, giving him notice to 

pear and defend his title, or elſe that the 
ejector will ſuffer judgment by default, and 
thereby the tenant will be turned out of poſ- 
A ge | | 1 
And thereupon the tenant or the landlord Tenan! or 
may be admitted to defend the poſſeſſion N my 
title, on entering into a rule of court to be- mn 
come defendant in the room of the, caſual eig inte 
ejector, and to confeſs the leaſe, entry and common ru, 
ouſter at the trial, and inſiſt upon the title 
only.. NP E | 


Of what things it will or will not lie, and of - 
the certainty. and incertainty of deſcribing 
them. 


An ejectment lies of a ſtable, as alſo of an 
orchard and of a college. Ny 37. Cro. El. 
818, 854. 1 Roll. Rep. 55. Cro. Fac. 655, 
Paln. 337. Hard: 55, 57. Cro. Car. 555. 
Style 215, Of a garden. Gedb. 6. 1 Lev, 
58. It lies of a boilery of ſalt. 1 Lev. 114. 
It lies pro ſtagno. Yelv. 143. 1 Inſt. 5. Regiſt. 
ff! > a 
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227. et pro gurgite. 1 Inſt. 5. Of. a coal- 
mine. Cro. Fac. 150. Noy 121, 1 Roll, 


Rep. 483. Hard. 57. Carth. 277. 4 Mod, 


143. Comb. 201. 1 Show, Rep. 364. Salk. 
255. For a beaſt-gate. Andr. 106. 2 Str. 


1084, Pro prima Sinks, Cro. Car. 262, 
Pro herbagio. Hard. 303, 401. Pro paſtura 
 centum ovium. Daliſ. 95. Hard. 58. For 


tithes. Andr. 107. , Cro. Car. 30 1. 1 Jones 


321. 1 Inſt. 159. Dyer 116. pl. 71. Pro 


redtoria. Laich 62. Pro capella, by the 


name of a meſuage, 11 R. 25, Style 101, 
Falk. 256. Of a hop-yard. Palm. 337. 
Of a houſe. Cro. Fac. 654, Palm. 337. 


3 Lev. 97. Hard. 76. Of a chamber in 
the ſecond ſtory of ſuch a houſe. 3 Leon. 


210. Ney 109. Hard. 57. Of a cloſe 
called D. containing three acres of land. 
Cro. Fac. 435. Palm. 102. 4 Mad. 98. 
Of twenty acres of furze and heath. Cro. 


Car. 179. 1 Mod. 90. Pro quatuor molen- 


dinis, pro decem acris piſarum. Cro. Elia. 
339. For common of paſture. 1 Str. 54. 
For mountains in Ireland. 1 Sir. 71. De 
parte Domus. 1 Str. 69 5. For an alder carr 
in Nor folk. 2 Str. 1063, Not for a tene- 


ment. 2 Str. 834. Barnard. K. B. 155. 
An ejectment lies not de pannagio, for pan- 


nagium is but the privilege of taking pannage. 
I Lev. 213. It lies not of a rent or common 


appendant. Cro. Car. 202. Cro. Fac. 146. 
1 Inſt. 9. a. Nor de quodam rivulo, &c. 


aquæ curſu. Yelv. 143. 1 Brownl, 142. 


Poph. 167. ted vide Gob. 157. Nor de piſ- 
caria in ſuch a river, Cro. Car. 492. Cro. 


Nac. 146. Nor de crofto. Style 30. Sed 


vide 


\n the Court of King's Bench, 
vide 1 Lev. 58. Nor of a kitchen. Ney 
109. Nor of a cloſe. Godb. 53. 11 R. 
55. 1 Koll. Rep. 55. Bridg. 56. Sed vide 


Cro. Eliz. 235, 339. Cro. Fac. 654, Owen 
18. Nor of arable nor paſture land without 
ſhewing how much of one, and how much 
of the other. Bridg. 56. Hard. 133. Palm. 
102. . 97. Salk. 254. Nor pro vir- 


gala terre. Cro. Eliz. 339. 
Ejectment in Ireland de caſiro, villa & 
terris in Kilbrough, without expreſſing the 
number and certainty of acres, is inſufficient, 
for upon ſuch a general demand no habere fa- 
, Cias poſſeſſionem can be awarded and executed. 
Nel. 118. 


An ejectment lies not of the fourth part 
of a meadow, without ſhewing the number 


of acres the meadow contains. 1 Lev. 213. 


Ejectment for five cloſes of land arable 


and paſture, called Long Furlongs, containing 


.ten acres, held ill; the plaintiff ought to 


have ſet forth how many acres of arable land, 


and how many acres of paſture diſtinctly, ſo 
as the ſheriff might certainly know what to 


deliver upon the havere facias Poſeſſ nem. 
Carth. 204. Cro. Car. 573, 471. Hard. 
59. Salk, 254. 1 Show. 338. 4 Mod. 
42, 97. Comb, 198. 

Ejectment i in Durham de mineris carbonum, 


not ſaying how many. Judic pro Q. and af- 


firmed inerror ; the plaintiff producing ſeveral 


Precedents in Durbam, and alledging all the 
entries there in ejectments for coal- mines were 


the ſame as in this caſe, Cartb. 277. 4 Mod. 
143. Comb. 201. 1 Show. 364. Salk. 255. 
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An ejectment de und meſuagio, ſive tene- 


melo, naught, Cro. Elix. 186. 3 Leon. 228. 
Popb. 197, 203. Ney 86. Cro. Fac. 125. 


HShle 364. 1 Sid. 295. Cro. Eliz, rs, | 


March 96. 2 Roll. Abr. g. 

But an ejectment of a meſuage or tene⸗ 
ment, called the Black Swan, was held to be 
wm 1 Sid. 295. 3 Mod. 238. 4 Med. 136, 

An ejectment for a meſuage or burgage | is 

Hard. 173. Vide Popb. 203. 


An ejectment for 100 acres of waſte, ar 


pro centum acris montis, naught for incertainty. 
Hard. 57. Palm. 100. 1 Koll. Rep. 166. 
But for 100 acres of bogg in Ireland, good. 
Cro. Car. 512. Palm. 100. all. 256: 
I Sbm. 3338. 

Ezjectment for a houſe, ten acres of land, 


and twenty acres of meadow, by the name 


of a houſe, and ten acres of meadow. Ver- 
dict pro guer. but judgment arreſted for re- 


pugnancy and incertainty. 2e/v, 166. 4 Mod, 


143. 


tl. 146. Litt. Rep. 301. Latch 61. 
Ejectment for ten acres of wood, and ten 
acres of underwood, good. 2 Roll, Rep. 482. 

An ejectment de omnibus & omnimodis deci- 
inis in decem acris in D. without ſaying gar- 
barum, fæni, lane agnellorum, or giving any 
other deſcription of the nature and quality 
of the tithes, naught; 11 Rep, 25. Moor 
837. pl. 1430. © Rol. 1955 68 Paim, 


101. Anar, 109, 


An 


Fjectment for a manor ſhould deferibe the 
8 = y and ſpecies of land contained therein. 


lon) 


in the Court of King's Bench. 
An ejectment pro quadam portione granorum 
vs foeni, good. 11 1580 25. Hard. 57. 


Dyer 116. 
An ejectment fs a certain lace called 


| me veltry in D. 1 2 Lev. 96. 


a 


| The fo rm 2 of a | declaration in ejeftment, 


Faſter term in the 21ft year of king George 


the ſecond. 


| Mille, Oh Den complains of Richard 
Fen, being in the cuſtody of 


the marſhal of the Marſbalſea of our lord the 


king before the King himſelf, for that, to wit, 
that whereas E. V. eſq; on the tenth day of 
May in the eleventh year of the reign of our 
ſovereign lord George the ſecond, now king 


of Great Britain, Sc. at Weſtminſter in the 


county of Middleſex, had demiſed and grant- 


ed, and to farm ler to the ſaid Jahn Den four 


meſuages, (reciting the parcels) with the ap- 
purtenances, ſituate, lying and being in the 
pariſh of (the place where the premiſſes lie) 


in the county aforeſaid ; to have and to hold 


the ſaid tenements, with the appurtenances 


aforeſaid, to the ſaid A. B. and his aſſigns, 


from the "twenty-fifch day of March then laft 
paſt, unto the full end — ter m of five years 


thence next enſuing, and fully to be complete 
and ended; by virtue of which ſaid demiſe 


the ſaid Fobn Den entered into the ſaid tene- 


ments, with the appurtenances, and was poſ- 
ſeſſed thereof, until the ſaid Richard Fen af- 
terwards, to wit, on the faid tenth day of 


Ee4A 


5 
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May in the eleventh year aforeſaid, with 

| force and arms, Sc. entered on the tenements 

ro aforeſaid, with the appurtenances, in and 

| upon the poſſeſſion of the ſaid 70h Den, and 
1 ejected, drove out and amoved the ſaid 
| Fobn Den from his ſaid farm, his faid term 

not being yet ended, and kept out, and till 

keeps out the ſaid Jobn Den 10 ejected, 

drove out and amoved from his ſaid poſſeſ- 

ſion, and then and there did other injuries 

to him, againſt the peace of our lord the now 

king, and to the damage of the ſaid John 


Den of ten pounds; and and Oe he brings 
ſuit, S.. 


Rahe Bicknel for the phiatiff : 
for the defendant. 

| Jobn Doe, 

Pledges to \ proſecute, 5 E 


| | Richard Ros 
| Notice to be wrote . the > 


Totes the tenant in Pale fron. 


| Mr. — ͤ — | | 
Notice is bs I am informed chat you a are in pal den 
wrote under or claim title to the premiſſes in this declara- | 
declaration. tion of ejectment mentioned, or to ſome part | 
thereof, and I being ſued in this action as a ( 
caſual ejector, and having no claim or title to 5 
the ſaid premiſſes, do adviſe you to appear on | 
the firſt day of next Trinily term in his ma- 7 
jeſty's court of King's Bench at Weſtminſter, 1 
by ſome attorney of that court, and then and 
there by rule of the ſame court, to cauſe . 
e to be made defendant in my ſtead; 
1 5 otherwile 


%\ wats SS }|_ 9 


1  W*?. 


livery the notice ſhould be read over, or an &. 
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otherwiſe I ſhalt ſuffer judgment to be en- 


tered againſt me, and you will be turned out 


of poſſeſſion. | 


Your friend, 7 
22d May 1759. | 
> Richard Fen. 


A true copy of this declaration and notice 7 be delivered 
muſt be delivered perſonally to the tenant or“ fenant or 
to his wife, to whom at the time of the de. e, and no. 

tice to be read, 
account given of the contents and meaning 
thereof. Rb oo ew 
A copy of the declaration, and notice left D./;wered ts 


for the tenant with his fon, daughter, or ſer- 4s /on, daugh- 
vant, he being abroad or out of the way, is“ „gv, 
not a good delivery, unleſs it evidently appear 


not good, un- 
| ans leſs proved to 
to the court, that ſuch declaration and notice 2 7 


came to his hands before the eſſoin-day of band, and be 


the term, and that on receipt thereof he very #new the 
well underſtood the contents and meaning oft“ of it. 


the notice; and in ſuch caſe it has been held + 
a good delivery, See Sal. 255. Pl. g. 


The delivery of the declaration on a Sun- Net good de. 
day, or after, or even upon the eſſoin- day that 2 an @ 


term wherein the defendant is to appear, is unday, &c. 
Bo oe re i 


Upon affidavit that they had tendered a Rub that * 


the houſe ſpall 
be good ſervice. 


If the tenant do not appear and enter into I tenant dbes 


the common rule, the plaintiff may, on affi- % 2722”, 


plaintiff may 


davit of delivery of the declaration, move 34% :,1 for 


the judgment. 


declaration in ejectment, and that the fer- {awing the de- 

vants refuſed to call their maſter, or receive 7 ation at 
1t, ſaying they had orders to take no papers ; 
it was ordered that leaving it at the houſe © 
ſhould be ſufficient. 1 Sr. 575. = 


- 
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the court, that unleſs the tenant in poſſeſſion 
will enter into ſuch rule, judgment may be 


entered againſt the caſual ejector. 


Affidavit, 3 
Affidavit a, E. H. of, Cc. maketh oath, That he the 
fervice of de- deponent, on the day of . 
e w i laſt, delivered a true copy of the declaration, 
Lilly's Eatr, and notice hereunto annexed, to 
203, tenant in poſſeſſion of the premiſſes in the 


faid declaration mentioned, and at the ſame 


time told him, that it was a declargtion in 
ejectment, and that unleſs he did appear by 
ſome attorney of the court of King's Bench, 
the firſt day of this preſent Michaelmas term, 
there would be a judgment thereupon againſt 
the defendant by default, and he would be 
turned out of poſſeſſion, or words to that 


Mdawit muſt © The affidavit muſt be poſitive that the te- 
be poſitive nant is tenant in poſſeſſion, for information 


eat the mart or belief in this caſe will not do. 
is tenant in © 


Pafeſſron, and not on RNS | 1 Ie 5 | 


Plaintiff muſt If the plaintiff does not move for judg- 
move for judg- ment in the term wherein the tenant had no- 
ment the ſame | 

* "eoragh for judgment. See Salk. 257. pl. 9. 


appear. 


* 


What tine is Where the premiſſes ſued for lie in London 


8 or Middleſex, if the notice to the tenant at the 


lie in Lond. or bottom of the declaration be to appear the next 


Midd. and no- term generally, without expreſſing any day in 


ice is to 7 the term, the tenant in poſſeſſion has the 
be e hole term to appear in. . 
next lerm ge. | | | if 
morally. | 2 | * 


tice to appear, the court will not grant a rule 


. 
ov coed e. r PRIE—_ — - roo oi ett ay - 


CIA 5 7 4 a 
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If the notice be to appear the firſt day of 17hat time to 
the term, or the beginning of the tarm, (the ear where 
premiſies lying in London or Middleſex) the te- ares Mm 
nant in poſſeſſion, by the courſe of the court, „ 3 ; 
has four days incluſive, next after the mo- the tern. 
tion made for judgment, to appear and make _ 

his defence, if the motion be made early in 

the term; otherwile the court will allow only _ 

one or two days, and ſometimes will order 

the tenant to appear immediately, that the 

plaintiff may be able to give notice of trial 

within . 

But if the plaintiff does not mou for judg- 

ment before the laſt four days of the term, 

the tenant will have until two days before the 

efſoin-day of the ſubſequent term, to appear 

and make his defence. : 

Where the lands lie in any _- county What time 
than London or Middleſex, the tenant in poſ- be in ary. 
ſeflion, although the declaration be delivered ©” 9 
before the eſſoin- day of Eaſter or Michaelmas 
term, has four days after the end of the next 
iſſuable term to appear. 

And if the lands lie in Cumberland, or any Mas time 
other county where the judges go but once a when in Cum- 
year, the tenant in poſſeſſion may appear at blend, or 
any time within four days next after the end ws 
of the term a the aſſiſes to be held g has, jo 
for ſuch county. gear, 
The method of appearing is by the attor- Method of ape 
ney for the defendant, leaving the following 2*aring- 

rule ſigned by himſelf, at the chambers of © 
one of the judges, and giving notice thereof 
- to the plaintiff's attorney, who oſt alſo 90 

the rule, N 


Saturday 
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Reale for jud- 
ment againſt 
the caſual 


. gjector. 


and Green, %; 
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Say: next er eight days of the 


purification of the Bleſſed Virgin Mary 
in the 35 8 of 270 George the 
ſecond. 


Roe on demiſes fs 


T Nleſs the tenant in 
Northey, %; poſſeſſion of the pre. 
miſſes in queſtion ſhall ap. | 


pear and plead to iſſue on 
JThur ſday next after the end 

of the term, Let judg- 
ment t be chere for the plaintiff againſt the 


nov defendant Doe, by default; upon the mo- 
| tion of Mr. Holt. 


Let the rule bo 0 | 


By the court. 


| Friday next a; eight diys of the fu- 


rification of the Bleſſed Virgin Mary, 


| the 2 Us year of * N the 
* 
Roe 


FEARS Nleſs Joby Blaxland, 
demiſes of Jol- | Thomas Ranſom, John 
liffe, Ent. and (Simmons, William Gord, 
Green, % | Thomas Gilbert and Stephen 

5 J | Lada, tenants in poſſeſſion 


0 Dat. 4 of part of the premiſſes in 


queſtion, ſhall appear and 


plead to iſſue on 7 ueſday next after the end 
of the term, Let judgment be entered for 


the plaintiff againſt the now defendant Doe 
by Gee But execution ſhall iſſue for ſuch 


2 18 


in the Court of King's Bench. 

arts of the premiſſes only as are in their 

reſpe&ive poſſeſſions ; upon the motion of 
Fee. e 

Let the rule be entered. 

"A . By the couri. 


Michaclmas term in the 31 year of kal 5 
king George the ſecond. _ „ 


C. D. and do appear forthwith at the ſuit of 
the plaintiff, and file common bail, and re- 


ceive a declaration in an action of treſpaſs, on the demi/e 
and ejectment for the premiſſes in queſtion, E. F. 


and forthwith plead thereto, not guilty, and 


upon trial of the iſſue confeſs leaſe, entry and 
| ouſter, and inſiſt upon the title only; other- 


wiſe let judgment be entered for the plaintiff 


againſt the now defendant C. D. by default; 


and if upon the trial of the iſſue, the ſaid 
C. H. ſhall not confeſs leaſe, entry and ouſter, 
whereby the Plaintiff ſhall not be able fur- 
ther to proſecute his bill againſt the ſaid G. H. 
then no coſts -be allowed for nor furcher 
proſecuting the ſame ; but the ſaid G. H. ſhall 
pay coſts to the plaintiff in that caſe to be 


taxed: And it is further ordered, that if upon 


the trial of the ſaid iſſue, a verdict ſhall be 
given for the ſaid G. H. or it ſhall happen 
that the plaintiff ſhall not further proſecute 
his ſaid bill for any other cauſe than for not 


confeſſing leaſe, entry and ouſter, then the 


leſſor 


1 T is ordered by the conſent of the attor- A. B. again 
| nies of both parties, that G. H. be made C. D. for 
defendant in the ſtead of the now defendant Lg the 


parcels] in 


the county of 
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2 near af the plaintiff ſhall pay to the ſaid 
G. H, his colts 1 in that behalf to be adjudged 


R. B. fir the plaintiff. 
Ly. . for the defendant, 


Rule thereon This rule, or rather agreement for a rule, 
drawn up by after ſigned by the plaintiffs attorney, and 
—— 7 18 by the judge, at whoſe chamber it was left, 
alle muſt be carried to the clerk of the rules, who 

draws up the rule of court from it, of which 

each attorney ſhould beſpeak and take a copy. 

Defendant's Then the attorney for the defendant muſt 

| attorney fo fle file common bail on a cepi corpus, and on re- 

nt Foun eg ceiving a declaration with the new defendant's 
and receive 

declaration, name in it, inſtead of the caſual ejector's, im. 
and plead not mediately plead the general iſſue, and then 
gui. the proceeding to trial is as in other caſes, 

But it is uſual, after the rule is drawn up, to 

make up the iſſue with the new defendant's 

name inſtead of the caſual ejector's, and de- 

liver it to the attorney, with a copy of the 
rule, without delivering a declaration. 

But if tenant If the tenant in poſſeſſion does not appear 


in Pein by the time he ought, and enter into this 
does not ap- 

ear, judg- | , 
2 5 again: judgment, may ſign judgment : ainſt the ca- 


caſual ejector. {ual ejector, and have a writ of CRY of 


the Premiſſes. 
Jo cement 2 And now at this day, to wit, next 
gainſt the ca- after (che firſt day of the next term) 
fual ejector, to which day the ſaid C. D. had leave to im- 
with an im- parle to the ſaid bill, and then to anſwer, 
parlance to the He. before our lord the king at Weſtminſter 
next lerm 


. FEST df came the ſud A. B. by his attorney aforeſaid: 
ration. 8 : And 


rule by conſent, you draw the rule for 


rk 


* * 


: 


in the Court of King's Bench, 


And the faid A. B. prays that the ſaid C. D. 


may anſwer his ſaid declaration; and the faid 


C. D. although at the ſame day ſolemnly de- 
manded, comes not, neither does he fay any 
thing in bar or precluſion of the ſaid action 
of the ſaid A. B. whereby the faid A. B. re- 
mains thereof undefended againſt the faid 
C. D. Sc. Therefore it is conſidered, that 


the ſaid A. B. recover againſt the ſaid C. D. 


his term yet to come of and in the ſaid tene- 


ments, with the appurtenances, and alſo his 


damages, by occaſion of the ſaid treſpaſs and 
ejectment; and upon this the ſaid A. B. freely 
here in court remits to the ſaid C. D. as well 


all ſuch damages, coſts and charges, as may 


be adjudged to the ſaid A. B. in this behalf, 
as all judgments and executions for the ſaid 
damages, coſts and charges-: Therefore let 


the ſaid C. D. be diſcharged from the ſaid da- 
mages, coſts and charges; and the ſaid A. B. 
craves the writ of our lord the king, to be 


directed to the ſheriff of ß - to 
cauſe him to have poſſeſſion of his ſaid term 
yet to come of and in the ſaid tenements, 
with the appurtenances; and it is granted to 
him, returnable before our lord the king at 
Weſtminſter, on next after 


The fame day is given to the ſaid A. B. there, 
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And the aid C. D. by R. R. his attorney, Judgment of 


comes and defends the force and injury, when, the /ame term 


Sc. and ſays nothing in bar or precluſion of vieh the de- 
the {aid action of the ſaid A. B. but made de- dien. 


fault, whereby the ſaid A. B. remains thereof 
undefended [as before] 


Where 
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Judgment a- 
gainſ? the ca- 

ſual ejector ſet 


aſide on terms. 
** the common rule for confeſſing leaſe, entry 


and ouſter, ſet aſide ſuch judgment as in other 
actions, and not put the tenant to the charge 


admitted to 
Join as defen- 
dant with the 
tenant. 
| Landlord may 
Be. joined on 
requeſt, but 
not compelled 
td join. » 


Any perſon 
claiming title 
may be made 
defendant 
with the te 
nant. 
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Where judgment is obtained againſt the 
d. ejector, and a trial is not loſt, the court 
will, on payment of coſts, and entering into 


and hazard of recovering back his poſſeſſion 


5 buy another action. 
N ho halle © 


No perſon ſhall be admitted to be defen- 
dant in ejectment with the tenant in poſſeſſion, 
but he that hath been in | poſſeſſion or receives 
the rents. 

The landlord may 6 joined a PR 


with the tenant in poſſeſſion, if he requeſt it, 


but cannot be compelled to join; and though 
the landlord ſhould be a member of parlia- 


ment, he muſt be joined, and cannot be 
compelled to waive his privilege. Salk. 256, 


Any perſon claiming title to the premiſſes 
in queſtion, may, with leave of the court, 
be made a defendant with the tenant in poſ- 


ſeſſion 3 but the court never permits ſuch per- 
ſons to defend alone without the tenant. 


5 But 


l cannot here omit taking notice of a moſt uncom- 
mon endeavour to deprive a fellow ſubje& of his right, 
eſpecially as the attempt was made by one of my proſeſ- 


ſion under colour of law, and the above act of parlia- 


ment: A gentleman let one of the fraternity a ſet {of 
chambers in the Temple for the remainder of an unex- 
pired term, after the landlord found he could get neither 


rent nor poſſeſſion, having endeavoured to do it to no 


purpoſe, for upwards of a year after the expiration of 
the term, he ſerved his tenant with a declaration in 


ejectment, when the tenant by virtue of the above act of 
parliament made one who was an utter ſtranger to his 
landlord, who never was in poſſeſſion of the chambers, 


and who never received any rent for * enter into 


the 


in the Court of King's Bench. 433 . 
But great inconveniencies having happened 

by tenants refuſing to appear to ſuch eject- 

ments, or ſuffer their landlords to take on 

them the defence thereof, by ſtat. 11 Geo. 2. Landlord in- 

c. 19. che court may ſuffer the landlord to f-wered zo 

make himſelf defendant, by joining with the _ - 25 
tenant, in caſe he ſhall appear; but if the te- Hdau 6: 

nant ſhall refuſe to appear, judgment ſhall.be 

ſigned againſt the caſual ejector for want there- 

of: But if the landlord of any part of the 

land, Ec. ſhall deſire to appear by himſelf, 

and conſent to enter into the like rule that 

the tenant, in caſe he had appeared, ought 

to have done, then the court ſhall permit 

ſuch landlord ſo to do, and order a ſtay of 

execution upon ſuch judgment againſt the ca- 

ſual ejector, until they ſhall further order 

— - - 

And by the fame ſtatute, a tenant, to Penalty on te- 

whom any declaration in ejectment ſhall be 99s ans 
delivered, ſhall forthwith give notice thereof _— = 

to his landlord, under penalty of forfeiting 7 . 

the value of three years improved or rack rent, 
the common rule, as the landlord, to defend his title to 
the premiſſes in queſtion, and all this was declared to be 
agreeable to the ſaid act of parliament, and the rules of 
this court. However upon a true repreſentation of the' 
whole matter to the court, it was pleaſed to order an 
attachment againſt the tenant unleſs cauſe, and ſeemed 
to think the rules of the court in regard to this caſe were 
defective, and that no perſon ought to be admitted to 
defend his title, unleſs he made an affidavit that he had 
ſome. I humbly hope my lord chief juſtice Mansfeld 
will excuſe my preſuming to uſe an expreſſion I had the 
honour of hearing his lordſhip make upon a like occa- 
fion, viz. That endeavouriny to make that law, which 


the legiſlature intended for the ſafety and ſecurity of the 
ſubject, his ruin and deſtruction, was /eething the kid in 


il mother's milk, | : 
Ff Wher E 


” 
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Defendant tis Where a defendant ſhall enter into the 
| give a note e common rule to confeſs leaſe, entry and ou- 
IT, ſter, for ſo much of the tenements mentioned 
| mor defend the in the declaration, as are in the poſſeſſion of 
whole. ſuch defendant, or of his under-tenants, the 

attorney of ſuch defendant ſhall forthwith de. 
liver to the attorney of the plaintiff a note in 
writing of the tenements ſo in the poſſeſſion 
of ſuch defendant, or of his under-tenants, 

. 1 . 
Proceeding a If at the trial the defendant will not ap- 
Faint the de. pear, and confeſs leaſe, entry and ouſter, the 
3 if * courſe is to call the defendant and his attor- 
8 ney, if he be within the rule, and then to 
andoufter at call the plaintiff himſelf, and nonſuit him, 
tbe trial. and then upon the return of the paſtea, judg. 
meent will be given againſt the caſual ejector; 
alſo the maſter will tax coſts upon the rule 
for confeſling leaſe, entry and ouſter z and 

if theſe be demanded of the defendant, and 

not paid, the court upon affidavit will grant 
gan attachment. Salk. 259, e 
| Where ſeveral And where there are ſeveral defendants, 
defendants, and at the trial ſome of them will not ap- 
and ſome will year, and confels leaſe, entry and ouſte, 
xo gr cage ; and they who do appear will not contel 
leaſe, entry and ouſter, for thoſe who do not 
appear, the plaintiff ſhall not be nonſuited, 
but they who do not appear ſhall be found 
not guilty, and the plainciff ſhall proceed to 
trial againſt thoſe who appear, and may enter 
up judgment againſt the caſual ejector, and 
have execution thereon againſt the lands of 
thoſe who did not appear, notwithſtanding 
they were found not guilty upon the trial. 


But 


* 
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But where the defendant's not confeſſing How if h 


| leaſe, entry and ouſter, is with reſpect to ſome % ©22/4/ng 


is in reſpect to 


variance, and the defendant on that account eee 


makes no defence, judgment ſhall not be en- 
tered againſt the caſual ejector, neither ſhall _ 

the plaintiff have any coſts; and yet this caſe «< 
is not provided for in the rule by conſent. 
Where a verdict ſhall be given for the de- How 10 pr. 
fendant, or the plaintiff ſhall be nonſuited ceed 4where 
for any other cauſe than for the defendant's ee, nen- 
not confeſſing leaſe, entry and ouſter, the de- 3 
fendant mult proceed to tax his coſts on the 4% fbr the di. 
poſtea, as in other actions, and ſue out a ca-fandant. 
pias ad ſatisfaciendum againſt the plaintifff; 

and if upon ſhewing the ſaid writ under ſeal 

to the leſſor of the plaintiff, and ſerving him 

with a copy of the rule by conſent, to con- 

fels leaſe, entry and ouſter, the leſſor of the 

plaintiff does not pay the coſts, the court will 

grant an attachment againſt him. 

Where there is a recovery in ejectment by gz, „fur ,- 
yerdict, an action may be brought to recover ze plainrif 
the meſne profits from the time of the defen- er the plaintif, 
2 entry laid in the declaration; and at . oY kr 
the trial it is not neceſſary to prove any entry , 
of the defendant, — 8 doth V2 0 
in the rule confeſs leaſe, entry and ouſter; and 
alſo an entry upon the plaintiff by the de- 
fendant is found by the verdict againſt him. 

And this action may be brought either by 

the plaintiff in the action, or by the leſſor 

of the plaintiff, and where the plaintiff brings 

it, he need only at the trial to produce his 

potea of his recovery; but where the leſſor 

brings it, he muſt prove his title over again 

if it be inſiſted on by the other ſide, or elſe 

he will be nonſuited. BEES 
Fn Ff Te: 
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| © Releaſeef The plaintiff in ejectment is a meer nomi. 


plain nal perſon, and truſtee for the leſſor; and if 
2 80. 699. be releaſe the action or if an action be brought 
for the mean profits, and he releaſe it, he 


may be committed for a contempt. Salk, 260. 


Demiſe my ff the demiſe be laid to be on a day after the 
be on a day end of the term of which the declaration againſt 

after 1 4. the caſual ejector is, it is well; as if for non- 
1 2. payment of rent at Michaelmas a declaration 


_ gainft caſual as of the laſt Trinity term on a demile in Oc- 


gector is, tober following, be delivered before the eſſoin- 


day of Michaelnas term, if the tenant does 
not appear, he can take no exception to the 
proceedings, as not being a party; if he 
does appear, he muſt enter into the common 
rule to confeſs leaſe, entry and ouſter, and 
thereby undertakes to receive a new declars- 
tion, which will then be of Michaelmas term, 
and conſequently ſubſequent to the _ of 

the demiſe. 
How declara- Where the leſſor of the plaintiff is an in. 
lion ought to fant, the declaration ought to ſet forth a 
be when an Jeafe by deed, and alſo rendering ſome rent, 
Infant (Hen. though it be but five ſhillings, otherwiſe the 
leaſe will be void; whereas this leaſe ſo de. 
clared upon, and which muſt be confeſſed by 
the defendant in his rule of leaſe, entry and 
ouſter, is not void, but voidable and altho 
this is really but a fetitious leaſe, and only to tij 
the title, yet it muſt be a good leaſe in law; i 
it is not, the action will not lie upon it. Set 
2 Leon. caſe 275. fol. 218. Modern Caſes 248 
On dimiſe , It an ejectment be brought on the demile 
we _ © A of an infant, the court will | ſtay” the proceed- 
il ſecurity for | ings till a ſufficient plaintiff be named, ot 
defendant's ſome perſon undertake on behalf of the in- 
coſts. ant to pay ſuch Coſts as ſhall be adjudged i 
” . che 
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the defendant. Vide 1 Str. 694. 2 Str. 932. 
Hardi. 65, 2 Barnard. K. B. 140. 
Where the houſe is empty, the lands un- Vben laſe 
Abanteck and the proceedings are in the old led on the 
way by ſealing a leaſe on the premiſſes; on e JO: 


che motion for judgment there muſt be an 29 772.9 


faavit of the 


affidavit of the ſealing the leaſe, and the pur-ubole proceed- 
port of it ought to be ſhortly ſer forth in the ig. 
affidavit,” and alſo in what manner the defen- 
dant got the poſſeſſion given to and taken 
from the leſſee, (who is always made plaintiff) 
how the declaration was delivered to the de- 
fendanit; that the court may judge of the re- 


. 8 | x. 
A motion was made for judgment in in e cett- 


ment upon a leaſe ſealed on the land, and de- 


ned for per cur?, you muſt try it. Comb. 13. 571 ſat. 4 
Where half a year's rent ſhall be in ar- Geo. 2. 1 
tear, the landlord having a right to re-enter a4, yt 4 
for non-payment, may ſerve a declaration in os hp" 
ge&tment without a formal demand or re- bouſe, c 8 


entry, or affix ſuch declaration on the door of 


any demiſed meſuage, or notorious part of 
the land, which ſhall be deemed a legal ſer- 


vice z and on proof that half a year's rent 


Was Mins before the declaration was ſerved, 


and no ſufficient diſtreſs on the premiſſes 
countervailing the arrears of the rent then due, 


the jeſſor ſhall recover. Sat. 4 Geo. 2. c. 28. 


But in moving for judgment in this cafe gf purper, 1 
there muſt be an Affidavit, that there was half afidawit on 
à year's rent in arrear before declaration ſerved, 29:10» for 


that the leſſor of the plaintiff had afright tod. 


re-enter, that no ſufficient diſtreſs was to be 
found on the premiſſes countervailing the ar- 
rears of rent then due, that che premiſſes 
were untenanted, or that the defendant could 
Ffr2 : not 


0 > L GY a aka bt * 4 
as Abe. wy bet? „ worn 
. 
% 
* 
* 
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4 not be legally ſerved with the declaration, (as 
the caſe is) and that a copy of the declaration 


part of the premiſſes, or the court will not 
ich rule for judgment. e 
Os payment of IF the tenant (in this caſe) before trial will 
rent and cas either tender to the plaintiff, or bring into 
before trial, court, the rent in arrear, together with coſt 
lines % Court, tt ; » [Og | 1 Colts, 
proceedings to : 
ceaſe, all further proceedings ſhall ceaſe. Sa. 
In theſe caſes In theſe caſes the like time is allowed, for 
ene time al. the late tenant or other perſons claiming title 
rue te 2- to the premiſſes, to appear, as is allowed for 
RET pu the appearance of tenants in poſſeſſion. 
Method of get-. Landlords being often great ſufferers by 
ting pꝛeſten tenants running away in arrear, and refuſing 
_ where 406 te. to deliver up poſſeſſion, whereby the land- 


nant runs a- 


 2way a year's lords have been put to the expence of recover. 


rent in arrear, 1Ng poſſeſſion by ejectment 5 by ſtat. 11 Geo, 2, 


Premiſſes un- or where rent reſerved ſhall be three fourths 
1 of the yearly value, who ſhall be in arrear 
Geo. 2. for one year's rent, ſhall deſert the premiſſes, 

and leave the ſame, ſo as no ſufficient diſtreſs 
can be had, two juſtices of the peace, (ha- 
ving no intereſt in the premiſſes) at the re- 
queſt of the landlord, may go and view the 
ſame, and affix on the moſt notorious part 
of the premiſſes, notice in writing, what day 
lat diſtance of fourteen days at leaſt) they will 
return to take a ſecond view thereof; and it 
on ſuch ſecond view the tenant, or ſome per- 
fon on his behalf, ſhall not pay the rent in 
arrear, and there ſhall be no ſufficient diſtrefs, 
the juſtices may put the landlord into poſſeſ- 


to any demiſe ſhall be void. 


vas affixed on the moſt notorious, and what 


end leaves the c. 19. If any tenant holding at a rack rent, 


ſion, and the leaſe thereof to ſuch tenant 7 
" 


in the Court of King's Bench, = 


A nift prius record in ejectment. 


Pleas before our lord the king at Weſtminſter, 
F the term of St. Michael in the 31f 


year of the reign of our ſovereign lord George 


the ſecond, by the grace of God, of Great 
Britain, France and Ireland king, defender 
of the faith, &c. . in the year of our 
bord 1758. 


Middleſex, E it remembered, 3 on Mon- 


to wit. D day next after three weeks from 


| the day of St. Michael in this ſame term be- 


fore our lord the king at Weſtminſter, Peter 
Noble comes by Anthony Beckwith his attor- 
ney, and now brings here into the court of 
our {aid lord the king his certain bill againſt 
William Thomſon, being in the cuſtody of 
the marſhal of the Marſbalſea of our lord the 
king before the king himfelf, of a plea of 


treſpaſs and ejectment of Gd 3 and there 
are pledges of proſecuting, to wit, hn Doe 


and Richard Roe; which ſaid bill follows in 


theſe words: Middleſex, to wit, Peter Noble 


complains of W²ãaäilliam Thomſon, being in 
the cuſtody of the marſhal of the Mar/tal/ea 
of our lord the king before the king him- 
ſelf, for that, to wit, that whereas Robert 


Williamſon, gentleman, on the twenty firſt 


day of January in the thirtieth year of 
the reign of our ſovereign lord George the 
ſecond, now king of Great Britain, &c. at 
the pariſh. of Sr. James Clerkenwell in the 
county of Middleſex, had demiſed, granted, 


and to farm let to the ſaid Peter Noble twenty 


meſuages 
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ing And being in the pariſh of St. Fame 
Clerkenwell in the ſaid county of Middleſex , 
to have and to hold the ſaid. meſuages with 


the appurtenances to the ſaid Peter and his 
aſſigns, from the twenty - fifth day of Decem- 


Ber then laſt paſt unto his full end and term 


of five years from thence next enſuing, and 
fully to be complete and ended; by virtue 
of Which demiſe the ſaid Peter entered i into 
the ſaid meſuages, with the appurtenances, 


and was poſſeſſed thereof until the faid il. 
liam afterwards, to wit, on the ſaid twenty. 


_ firſt day of January in the thirtieth year afore- 


faid, with force and arms, Sc. entered on 


the meſuages aforeſaid, with the appurte. 
nances, in and upon the poſſeſſion of the ſaid 


Peter, and ejected, drove out and amoved 


the ſaid Peter from his ſaid farm, his faid 


term not being yet expired, and thereupon 


kept out and ſtill keeps out from his ſaid 


poſſeſſion the ſaid Peter ſo ejected, drove out 


and amoved, and then and there did other 
injuries to the ſaid Peter, againſt the peace of 
the preſent king, and to the damage of the 


ſaid Peter of ten pounds; and therefore he 


brings ſait, Gc. 


And the ſaid Wi liam, by Thomas Smith 


his attorney, comes and defends the force, 
injury and damages, and whatever elſe he 
ought to defend, "when and where the court 


will take the ſane into conſideration; and 


faith, that he is in nothing guilty of the tre 
' pals and ejectment aforeſaid, as the faid Peter 


above complains againſt him ; and of this he 


EY pow himſelf — bi country; and the ſaid 


Peter | 


therefore let the — have the bodies of 
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Peter likewiſt: Therefore let a jury there- Venire. 


upon come before our lord the king at Vaſt- 


minſer, on Tueſday next after CR days of 


St. Martin; and who are in no wile of kin 
either to the ſaid Peter or to the ſaid Wil- 


liam, to take cognizance upon their oaths 


of the whole truth of the ptemiſſes, becauſe 


as well the ſaid Milliam as the ſaid Peter 


have put themſelves upon that jury. The 
ſame day is given to the Parties aforeſaid at 
the ſame place. 


Pleas before our . lord the king: at Weſtminſter, 


of the term of St. Michael in te 31ff 
—_ of the reign of our ſovereign 15 George 
the ſecond, by the grace of God, of Great 
. France and Ireland ting, defender 
of the faith, &c. ay in the year of our 
Lord 1758. | 


55 eue, T H Ez jury between Peter Noble; Jarma, 
. to wit | 
William —— defendant, of a plea of 


plaintiff, by his attorney, and 


treſpaſs and ejectment of farm, is reſpited be- 


fore our lord the king at Weſtminſter until 
| Tueſday next after the octave of St. Hilary, 
unleſs the king's right truſty and well- be- 
loved William lord Mansfield his majeſty's 


chief juſtice aſſigned to hold pleas before the 


king himſelf, ſhall firſt come on Wedneſday 
the ewenty-ninth day of November, at Weſt- 
minſter- Hall in the county of Mziddl:/ex afore- 
ſaid, according to the form of the ſtatute in 
ſuch cafe made and provided, for default of 


the jurors, becauſe none of them did appear; 


the 
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the ſaid jurors to make the ſaid jury between 
the parties aforeſaid, of the plea aforeſaid ac. 
cordingly. The fame. day is given to the 
parties nne at the ſame Place. KL 


Proceeding in As my prefer the method of proceeding 
cgjeament by by original in this action, on account of the 
ina. , difficulty and expence the defendant may be 
3 at in obtaining and proceeding on a writ of 
error in parliament to reverſe the judgment; 
I ſhall give ſome few precedents in that way, 

The rule by conſent is the fame, only 
: leave out theſe words, and file common bail, 

and en of che word vith, _ writ. 


Eaſter term in the thirtieth year of King 
„ee ſecond. 


Tie in 98. Binks: (mon WV” inch, late of Bray in the 
arent by origi- to wit. V county aforeſaid, gent. was attached 
P on @ double to anſwer Thomas Barker, gent, of a plea, 
_ , __ Wherefore with force and arms, into ſix me- 
ſuages, ſix cottages, ſixty acres of land, ſixty 
acres of meadow, three hundred acres of pa- 
ſture, and forty acres of wood, with the ap- 
purtenances, in the pariſh of Bray in the ſaid 
county of Berks, which William Yeildall and 
Rebecca his wife had demiled to the ſaid Tho- 
mas for a term which is not yet expired, and 
into ſix other meſuages, ſix other cottages, 
ſixty other acres of land, ſixty other acres of 
meadow, and three hundred other acres of 
. paſture, and forty other acres of wood, with 
the appurtenances, in the ſaid pariſh of Bray, 
which Jobn Lidgold the younger had demiſed 
to the ſaid Thomas for a term which is not 


JE.-: 
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yet expired, he entered, and ejected him the 


aid Thomas Barker from: his ſaid farms, and 
did other injuries to him, to the great da- 
mage of the ſaid Thomas, and againſt the 
peace of the preſent king, Sc. and where- 
upon, the ſaid Thomas Barker, by 

| his attorney, complains, that 
Abends the ſaid William Tieldall and Rebecca 
his wife, on the firſt day of April in the 
eleventh year of the reign of our ſovereign 
lord George the ſecond, now king of Grea? 
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Firft demiſe. 


Britain, c. at the ſaid pariſh of Bray, had 


granted to the ſaid Thomas the ſaid fix me- 


ſuages, fix cottages, ſixty acres of. land, ſixty 
acres of meadow, three hundred acres of pa- 
ſture, and forty acres of wood, with the ap- 
purtenances; to have and enjoy the ſaid te- 


nements, with the appurtenances, to the ſaid 


Thomas Barter and his aſſigns, from the 
_ twenty-fifth day of March then laſt paſt, un- 
to the full end and term of five years thence 
next enſuing fully to be complete and ended; 


by virtue of which ſaid demiſe, the ſaid Tho- 


mas Barker entered into the ſaid laſt men- 
tioned tenements, with the appurtenances, 
and was thereof poſſeſſed: And alſo, that 


whereas the ſaid John Lidgold, on the ſaid Second demiſe. 


5 firſt day of April in the thirtieth year afore- 


ſaid, at the ſaid pariſh of Bray, had demiſed 


to aha ſaid Thomas Barker the ſaid ſix other 


meſuages, ſix other cottages, ſixty other acres 


of land, ſixty other acres of meadow, three 
hundred other acres of paſture, and forty 


| Other acres of wood, with the appurtenances; 
to have and enjoy thoſe tenements, with the 
nenen, to the ſaid Thomas and his 


[ 


aſſigns, 


"2 
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aſſigns, from the ſaid twenty- fifth day of 
March then laſt paſt, unto the full end and 


term of five years from thence next enſuing 


and fully to be complete and ended; by vir- 
tue of which demiſe the ſaid Thomas entered 


into the ſaid laſt mentioned tenements, with 


E Nat guilty. 


| himſelf upon the country; and the ſaid Tho- 


'the appurtenances, and was thereof poſſeſſed, 


and being ſo thereof poſſeſſed, and alſo be- 


ing poſſeſſed of the ſeveral tenements afore- 
faid, with the appurtenances as aforeſaid, 
the ſaid Simon Winch afterwards, to wit, on 
the ſaid firſt day of April in the eleventh year 
aforeſaid, with force and arms, c. entered 
into the ſaid tenements, with the appurte- 
nances, which the ſaid William and Rebecca 


his wife had in form aforeſaid demiſed to the 
ſaid Thomas Barker for the ſaid term firſt. 


above mentioned, which 1s not yet expired ; 
and into the ſaid tenements, with the ap- 
purtenances, which the {aid John Liagold had 
in form aforeſaid demiſed to the ſaid Thomas 
- Barker for the ſaid term laſt above mentioned, 


which is not yet expired, and ejected him the 


ſaid Thomas Barker in form aforeſaid, and 
other injuries, &c. to the great damage, Sc. 
and againſt the peace, Sc. Whereupon he 
ſays that he is injured, and has damage to 


the value of one hundred pounds; and there- 


fore he brings ſuit, c. 


And the ſaid Simon Winch, by 

| his attorney, comes and defends the 
force and injury, when, Fc. and ſays, that 
he is in nothing guilty of the treſpaſs and 


ejectment aforeſaid, as the ſaid Thomas above 


complains againſt him; and of this he puts 


mas 


o 
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mas likewiſe, Sc. It is therefore commanded he.. 
to the ſheriff, that he cauſe to come before Venire a- 
our lord the king on the morrow of the af- d. 
cenſion of our Lord, whereſoever, Ec. twelve, 
Sc. by whom, Sc. and who neither, c. 
to recognize, Cc. becauſe as well, Sc. The 
ſame day is given to the parties aforeſaid, c. 


Hilary term in the thirty-firſt year of the reign 
bs F king George the ſecond, 


Lancaſter. 7 Obn Wilding, Thomas Harriſon, Declaration in 
Sc. were attached to anſwer e — 
Thomas Neale, wherefore with force and arms 450, demiſe 
they entered into the motety of the manor | 
of Bretherton, otherwiſe Brotherton, with the 
appurtenances, and into thirty meſuages, ten 
_ cottages, four hundred acres of land, two 
hundred acres of meadow, and three hun- 
dred acres of paſture, with the appurtenances 
in Bretherton, otherwiſe Brotherton, and Much 
Fooke in the county of Lancaſter aforeſaid, 
which James duke of Athol demiſed to the 
ſaid Thomas Neale for a term of years which 
is not yet expired; and alſo into the moiety 
of another manor of Bretherton, otherwiſe 
Brotberton, with the appurtenances, and into 
other thirty meſuages, ren cottages, four hun- 
dred acres of land, two hundred acres of 
meadow, and three hundred acres of paſture, 
with the appurtenances in Bretherion, other- 
wiſe Brotherton, and Much Hoole in the county 
of Lancaſter aforeſaid, which the ſaid James 
duke of Athol alſo demiſed to the ſaid Thomas 
for a term of years which 1s not yet expired, 
and ejected him from his faid ſeveral _ 
3 
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and other wrongs to him did, to the great 
damage of the ſaid Thomas Neale, and againſt 
the peace of our ſovereign lord the — 


And whereupon the ſaid Thomas by Fobn How- 
ard his attorney. complains, that whereas the 


| faid duke on the twentieth day of March in 


the 26th year of the reign of the preſent 


king, at Preſton in the county aforeſaid had 
demiſed to the ſaid Thomas Neale the ſaid 


moiety and tenements aforeſaid firſt above- 


mentioned, with the appurtenances z to have 
and to hold the ſame moiety and tenements, 


with the appurtenances, to. the ſaid Thomas 


Neale and his aſſigns, from the tenth day of 
the ſame March to the full end and term of 
twelve years from thence next enſuing, and 

fully to be complete and ended; by virtue 

of which demiſe the ſaid Thomas Neale en- 
tered into the ſame moiety and tenements, 
with the appurtenances, and was poſſeſſed 


thereof; and the ſaid Thomas Neale being ſo 
poſſeſſed thereof, che ſaid John Wilding, T1 bo- 
mas Harriſon, &c. afterwards, that is to ſay, 


on the ſaid twentieth day of March in the 


ſaid 29th year, with force and arms entered 


into the ſaid moiety and tenements firſt above- 
mentioned, with the appurtenances, which 


the ſaid duke- demiſed to the ſaid Thomas 
Neale in manner aforeſaid, for the term of 


years aforeſaid, which is not yet expired, and 
ejected the ſaid Thomas Neale out of his ſaid 


farm firſt above-mentioned, and other wrongs . 


to him did, to the great damage of the faid 
| Thomas Neale, and againſt the peace of our 


ſovereign lord the king; and alſo that where- 
as the laid duke on the tenth day of Oftober 
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in the thirty-firſt year of the reign of his 
faid majeſty, at Preſton aforeſaid, had de- 
miſed to the ſaid Thomas Neale the moiety 

and tenements above ſecondly mentioned, 
with the appurtenances; to have and to hold 

the ſame moiety and tenements, with the ap- 
purtenances, to the ſaid Thomas Neale and 
his aſſigns, from the twenty-ninth day of Sep- 
tember then laſt paſt to the full end and term 
of ſeven years from thence next enfuing, and | 
fully to be complete and ended; by virtue 
of which ſaid laſt demiſe the ſaid Thomas 
Neale entered into the ſame moiety and tene- 
ments, with the appurtenances, and was poſ- 
ſeſſed thereof: And the ſaid Thomas Neale 
being fo poſſeſſed thereof, the ſaid ohn Wild- 

Ing, Thomas Harriſon, Ge. afterwards, that 
1s to ſay, on the ſaid tenth day of Oꝶober in 

the ſaid thirty-firſt year, with force and arms 
entered into the ſaid moiety and tenements 
laſt abovementioned, with the appurtenances, 
which the ſaid duke demiſed to the ſaid Tho- 
mas Neale in manner aforeſaid for the term 
of years aforeſaid, which is not yet expired, 
and ejected the ſaid Thomas Neale out of his 
ſaid laſt mentioned farm, and other wrongs, 
Sc. to the great damage, Cc. and againſt 
the peace, Sc. Whereupon the ſaid Thomas 
Neat f. ſays he is injured, and hath damage to 
the value of forty pounds; and thereupon he 
brings this ſuit, c. 

And the aforeſaid Jobn Wilding, Thomas Pha. 

Harriſon, &c. by Robert Atkinſon their attor- 

_ ney, come and 2 the force and injury, 
when, Sc. and ſay, that they are in no wiſe 


guilty of aa mn and ejectments afore- 
ſaid 


* 
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ſaid, as the faid Thomas Neale above com- 
plains againſt them; and of this they put 


themſelves upon the country; and the ſaid 
Thomas Neale likewiſe: Therefore it is com- 
manded to the ſheriff, that he cauſe to come 


before the lord the king on the octave of the 


purification of the Bleſſed Mary, whereſoever, 
Se. twelve, Cc. by whom, Sc. and who | 


neither, Sc. to recognize, Fc. becauſe as 


EZjedment on 
A double de- 
miſe, the laſt 
for tithes. 


well, Sc. 


Dorſet, ” B. complains of C. D. being in the 
to wit, < ©* cuſtody of the marſhal of the 


Marſbalſea of our lord the king before the 
king himſelf, for this, to wit, That whereas 


J. P. gent. on the twenty-third day of Ja- - 
uuary in the firſt year, &c. at V. in the 
county aforeſaid had demiſed, granted, and 


to farm let to the faid A. B. twenty acres of 
land, fifty acres of meadow, and fifty acres 


of paſture, with the appurtenances, in the 


poariſh of V. aforeſaid ; to have and to hold 


the ſaid tenements, with the appurtenances, 
to the ſaid A. B. and his aſſigns, from the 


twenty- fifth day of December then laſt paſt, 


for and during the term of five years from 


thence next enſuing, and fully to be complete 
and ended; and alſo whereas J. P. eſq; father 
of the aforeſaid J. P. on the ſame twenty- 


third day of January in the firſt year aforeſaid, 


at M. aforeſaid, by * his indenture ſealed 


with 


—— D 
9 


— — 


'* EjeQtmenc in C. B. for lands in S/! upon the - 


demiſe of the Corporation of Bury, after verdict pro 2, 


motion in arreſt of judgment, that it does not appear by 
EOF _ | the 


in the Court of King's Bench. 


with his ſeal, and to the court of our faid Profert of the 


lord the king now here ſhewn, bearing date 
the ſame day and year, had demiſed and 


coming, renewing and happening in two 
cloſes within the pariſh of V. aforeſaid, cal- 
led G. containing by eſtimation forty-three 
acres 3 to have and to hold the ſaid tiches, 


with the appurtenances, to the faid A. B. and 


his aſſigns, from the ſaid twenty- fifth day of 
December then laſt paſt, for and during the 
term of five years from thence next en- 
ſuing fully to be complete and ended ; by 
virtue of which ſaid ſeveral demiſes the ſaid 


A. B. afterwards, to wit, on the ſaid twen- 


tieth day of January in the firſt year afore- 


faid; entered into the ſaid tenements and 


tithes, and was poſſeſſed thereof, until the 
ſaid C. D. afterwards, to wit, on the twenty⸗ 
ninth day of January in the firſt year afore- 
faid, at V. aforeſaid, with force and arms 
entered into the ſaid tenements and tithes of 
the ſaid A. B. and ejected, Sc. [as before.] 


__ . TRIS. 
* » 


the record that the leaſe was by deed. The prothono- 
taries certified, that the practice was, notwithſtanding 
the common rule of confeſſing leaſe, entry and ouiter, 


in ejectment for things incorporeal, as tithes, or upon. 


demiſes of corporations, to lay the demiſe by deed. 
But held, that it was aided by the verdict. Fudic. 
pro Q, affirmed in B. R. Et per Holt ch. juſt. the caſe 
of Swadling v. Peers, Cro. Fac. 613. is not law at this 
day. Trin. 8 & 9 V. z. B. R. Partridge v. Ball, 
1 R, Raym. 136. Carth. 390. OE 


Gs And 


Swadling and 
: ; Piers, Cre. 
granted to the faid A. B. all the tithes of jac. 613. 
grain, corn, hay, lambs, &c. growing, Prieſt and 

j Wood, Cro, 
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Juag ment in 
eject ment by 
original, a- 
gainſt the ca- 
ſual ejector by 
nil dicit. 
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And the faid D. by R. R. his attorney 
comes and defends the force and injury 
when, Sc. and ſays nothing in bar or pre- 
cluſion of the action of the ſaid P. but made 


* 


D. for which it is conſidered, that the ſaid 
P. recover againſt the faid D. his term ye: to 


Remittit 
damna. 


come of and in the faid tenements, with the 
appurtenances; and upon this the faid P. 
freely here in court remits to ihe ſaid D. all 
ſuch damages, coſts and charges, as he the 


ſaid P. has ſuſtained by occaſion of tlie pre- 


miſſes, [or as can be adjudged to him in this 


behalf.] Therefore the ſaid D. is free from 


theſe damages, coſts and charges, Sc. and 


vpon this the ſaid P. prays the writ of our 
lord the king to be directed to the ſheriff of 


the county aforeſaid, to cauſe him to have 
polleſſion of his ſaid term yet to come of 


and in the ſaid tenements, with the appurte- 


non informa- 
tus in eject- 
ment in origt- 
nal. | 


nances; and it is granted to him, returnable, 


; ” II 
Judgment by 


And the faid D. by R. R. his attorney, 


comes and defends the force and injury, 


when, Sc. and upon this the ſaid P. prays 
that the ſaid D. may anſwer his faid declara- 
tion, upon which the ſaid attorney of the 


ſaid D. ſays, that he is not informed by the 


ſaid D. of any anſwer (o be given for the 
ſaid D. to the ſaid P. in the ſaid plaint, and 
he ſays not any thing elſe thereupon in bar 


or precluſion of the ſaid action of the ſaid 


P. by which the ſaid P. remains undefended, 
upon that occaſion, againſt the ſaid D. for 
\ which it is conſidered, chat the ſaid P. re- 


Cover 
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default, by which the ſaid P. remains unde- 
fended upon that occaſion, againſt the faid 


$ 
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cover againſt the faid D. the poſſeſſion of his 
ſaid term yet to come of and in the ſaid tene. 


ments, with the appurtenances, and his da. 
mages by occaſion of the faid treſpals and 


ejectment; but becauſe it is unknown what 


damages the faid P. has ſuſtained by occaſion 
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of the {aid treſpaſs and ejectment, it is com- 7uguiry of da- 


he diligently inquire what damages the faid 


P. has ſuſtained, as well by occaſion of the 


ſaid treſpaſs and ejectmeht, as for his coſts 
and charges by him about his ſuit in this be- 


half expended; and that the inquiſition which, 
&c. the ſheriff do make appear to our lord | 


the king from the day 
whereſoever, Sc. under his cal, Sc. and 


the ſeals, Fc. The ſame day is given to the 


faid P. Cc. And upon this the ſaid P. prays 


the writ of our lord the king, to be directed 


to the ſheriff of the county aforeſaid, to 
cauſe him to have poſſeſſion of his ſaid term 


yet to come of and in the ſaid tenements, 
with the appurtenances; and it is ęeranted to 


him, returnable, &c. D 


manded to the ſheriff, that by the oath of ages awar- _ 
| twelve good and lawful men of his baihwic, %. 


G E ORG E the ſecond, Sc. To the ſne- Writ of pet 


riff of S, greeting: Whereas T. W. late 3 


our court before us at Weſtminfter, by bill, 


without our writ, and by the judgment of 


the fame court, recovered againſt 7. W. his 


term yet to come of and in one meſuage, 
one garden, Sc. with the appurtenances, ſi- 


tuate lying and being in P. in your county, 


which V. M. on the firſt day of Oclober in 
the eighth year of our reign demiſed to the 
1; £07 — aa 
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plaintiff i in 
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fid F. for a term of years not yet expired, 
to wit, from the twenty- eighth day of Sep- 
tember then lait paſt, to the full end and term 


of five years thence next enſuing, and fully 


to be complete and ended; by virtue of 


which demiſe the ſame 7. entered upon the 
ſame tenements with the appurtenances, and 


was thereof poſſeſſed, until the ſaid J. after- 
wards, to wit, on the fame firſt day of O#c. 
ber in the eighth year aforeſaid, with force 
and arms entered into the nid tenements, 


with the appurtenances, and him the ſaid 7. 
from his farm aforeſaid, the faid term then 
and there not being expired, ejected, drove 


out and removed, and him the ſaid 7. hath 


with- held from bis poſſeſſion thereof, and till 
doth with-hold, whereof the ſaid J. is con- 


victed, as appears to us upon record.: There. 
fore we command you, that without delay 
you cauſe the ſaid T. to have his poſſeſſion of 
his term aforeſaid yet to come of and in the 
tenements aforeſaid, with the appurtenances; 
and in what manner you ſhall have executed 
this our writ, make appear to us at Weſtminſter 
on, Sc. And have there then this writ, 


- Wien Ge. 


Where the 
death of the 


Motion in ik of judgment, on a ſpe- 
cial verdict in ejectment, for that the plain- 


Lje@ment ſhall tiff was dead, denied per cur. For that be- 


not prevent 


Jude ment. 


_ tween the leffor of the plaintiff and the de- 
fendant there was another cauſe tried at the 


ſame aſfiſes, and the verdict was not drawn 


up, but by agreement was to enſue the deter- 


mination of chis verdict, and the title to go 


accordingly. This ſubmiſſion was an jmplicit 


N 
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agreement not to take advantage of ſuch o- 


currences, as the death of the plaintiff in 
ejectment, whom we know to be no way 


concerned in intereſt, and often but an ima- 


ginary perſon. It was alſo ſaid to have judg- 
ment, that there lived in the county, where 
the lands are, a man of the ſame name with 
him that was: made plaintiff, Cur? + This is 
ſufficient; and was there any of that name in 
rerum natura, we would intend he was the 
plaintiff, 1 Mod. 2 52, 

After recovery in cjectment, the leſſor Plaintiff in 
brought an action for the meſne profits; the * an f 
leſſee releaſed the action; the court ſet aſide Wake 5 
the releaſe, ſaying the leſſee is in the nature and cant re- 
of an officer of the court, and within the #2/e. 
power and control of the court. Skin, 247. 

The court takes notice judicially, that the And liable to 


kfſor of the plaintiff is the perſon intereſted, % 2#niÞed if 


he does releaſe, 


and therefore they puniſh the plaintiff if he 
releaſes the action, or releaſes the damages, 
i Med. 252, 


"__ 


Ejectment upon the demiſe of the duke Of Afendant 5 


of Richmond; verdict and coſts pro def. the REY 1 
plaintiff not being to be found, and the duke Fl hs * g 
being a perſon privileged by parliament, and p/aintif* was 
at this time an embaſſador beyond fea, ſo 4 peer, and 
that no coſts could be had againſt him; the #9994 /ea: 
court ruled, that the duke's agents Wrenbam 

and Tilſou, who gave the name of the plain- 

tiff to Hill the duke's attorney, ſhould pay 

the coſts, or produce a plaintiff able to pay 

them, and committed them ?cill they did fo. 


2 Lev. 66. 
Ge 3 To” Levinz 
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Proceedings in T;cvinz moved that a ſuit in ejectment in 
E e p this court might be ſtayed 'till coſts upon a 
pays „ nonſuit in C. B. upon the ſame title were 
C. B. en ſame paid; the court adviſed upon it, and after- 
zith were paid. wards this term the chief juſtice ſaid it was 
Salk. 255. propoſed to all the juſtices at Serjeants Inn; 
p = 227 and they thought it reaſonable, as well where 
Vi d Angr.i the ſuit was in another as in the ſame court, 
297. 2 Str. and that all the courts would be conform. 
1099, 1105. able in this matter. * Trin. 3⁰ 

225 Car. 2 
Leber of te In ejectment, verdict pro quer. and before 
plaintiff, who judgment entered, the {effor, who had but 
Was but . an eſtate for life, dies; motion to ſtay judg- 
F /* ment, becauſe the leſſee's title was determi- 
did, and be- ned. Hale: We can neither ſtay judgment 
fore judgment. or execution, the plaintiff muſt have his 
coſts and damages, for the declaration was 
good, and there was a term and an ejectment, 
and there is nothing in the pleading whereby 
we can take notice of the leſſor's eſtate. 
_ Twiſden: You ſhould have indorſed the leſ- 
ſor's title on the back of the e Ai. 
 mymus, Paſch. 23 Car. 2 
Term in eject. The term in ejectment being near expi- 
_ ment enlarged ring, it was amended, without any conſent, 
without from five years to te Tri G. 2. 
er. y n years. Trin, 21 
B. KR. Oates v. Shepherd. 2 Strange 1272. 


A term expired enlarged without- conſent, 


A 


on ſeveral precedents being produced. Carth. 


3. Sed vide Salk. 257. 6 Mod. 130. Carth. 

402. contra, 
Of /erting Serjeant 1Vilmet moved for reſtitution of 
2/4: jurgment poſſeſſion, the plaintiff obtained judgment in 


333 
. gectment by default ; for a man perſonating 


 dulently, one : | | 8 another 
man perſona. 23 
ng auaber, 


kn the Court of King's Bench. 
another made affidavit of notice, and ſo 
the tenant was turned out of poſſeſſion by 
execution. Hale: If it appears to be a 
practice, you ſhall have reſtitution, 7wwi/den : 
In Finn's cale, and in other cafes, the court 
ordered the party to bring him that made 
the affidavit, and then made ſuch a rule 
as the caſe required. Anonymus, Paſch, 23 
— | | = 
Ejectment, leſſee for three years makes a 
leaſe for five years to . who brings this ac- 
tion, and this is ſpecially found, Hale : The 
plaintiff cannot maintain his ejectment, for 
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Declaration on 
a leaſe for fre 
3 


ears, when 
the leſſor had 
but an intereſt 


there is no ſuch leaſe as he declares upon; fer three years. 
the leſſor having but an intereſt for three 


years, cannot make a leaſe for five years ; 


and if the leſſee recover, he muſt recover a 
term for five years, or nothing, for judgment 
for a leſs term will not be warranted by the 
declaration. Jones and Drinkwater, Trin. 27, 
Car. 2- . | 
Trial at bar in ejectment, Mich. 8 IF. 3. 

1696. Verdict pro. quer. The declaration was 
of Trinity term before, the demiſe was laic 
on 10th April 1697. inſtead of 1696. Ha- 
bend. from 25th March then laſt paſt; mot ion 
to amend by ſtriking out ſeplimo and inſerting 


Amendinent in 
ejectment de- 
nied. 


Andr. 208. 


ſexto, denied. Aliter in caſe of a judgment 


by confeſſion. Paſch. 9 M. 3. B. R. Puleſton 
v. Warburton, Garth. 401, Par v. Cawley, 
1 Mod. 250, 252. 0 FS 


Ge 4 Error. 
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Error. 


Writ of error is a writ of right, a re. 
medy at the common law, founded 
upon the fallibility of mankind. 

Writs of error Where a judgment is given in the Clams 
on judgment of Pleas, or in any inferior court of record, the 
Common party againſt whom the judgment is given, 
Fleas, or inf- apprehending himſelf grieved thereby, and 
rior courts, re- 

turnable in the that the judgment is againſt law, or upon ir- 
court of King's regular proceſs, may have a writ of error iſ- 
Bench. ſuing out of Chancery, returnable in this court. 
Ns grit er, No fine, common recovery or judgment, 
error tobe in any real or perſonal action, ſhall be re- 
* . verſed for error, unleſs the writ of error be 
jo dement, &c. brought and proſecuted with effect within 20 

years. Stat, 10 C 11 V. 3. c. 14. 


mere bail Bail cannot bring error of the principal 
cannot bring judgment, nor can the principal and the bail 
— Join in error. 1 137. 8 Car. 561, 


N 675. 3 Danv. Abr. 91. P. 1 
there audita Judgment againſt A. and B. 75 fa. againſt 
querela, and C. as adminiſtrator of A . the ſurviving debtor, 
not error, lies. and judgment thereon ; if B. was as the ſurvi- 
ving debtor, and not A. C. the adminiſtrator 
mult bring an aud/a querela; a writ of error 
will not lie in this caſe. Trin. 5 W. & M. 

| B. R. Lampton v. Collingwood, Cartb. 282. 
On 13 On a judgment againſt two in C. B. one 
againſt two, alone brought a writ of error, but on demur- 
one alone can- rer it was quaſhed, becauſe both ought to 
pat | * join; and if one refuſes, he ſhould be ſum- 
; moned and ſevered, for otherwiſe every de- 
fendant might bring a Writ of error by him- 


2 Ss 93 ſelf, 
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ſelf, and thereby delay the plaintiff, though | 
the judgment might be affirmed once or oft- 
ner. Trin. 3 Fac. 2. B. K. Hacket v. Herne, 
. 

Verdict for the plaintiff, who died veliive Of error for 


verdict given, error port; the plaintiff in er- . of the 
tor, alter alledging the death of the plaintiff “E Al Plain- 


tiff before 


verdict. 


in the original action, ſhould conclude by 


| praying a ſcire facias ad audiendum errores 


ſt the executor or adminiſtrator - of the 


Shintiff | in the original action; and if the 
. ſheriff returns that he is alive, then he may 
come in and plead in nullo eſt erratum, But 
if he returns ſcire feci the executor or admini- 

ſtrator, that will be ſufficient ground for the 
court to proceed and examine errors, c. 
6. B. R. SUES. ne Carth. 


338. 


Sc. before a writ of inquiry executed, for /e ingjj, 
that is only as to the damages. Carth, 206. 


3 Cro. 635. 


A writ of error is in judgment of law a is of error 


ſuperſedeas, until the errors are examined, af- « ſuperſedeas.. 


firmed or reverſed. 17 E. 3. 46. a. F. Exe- 
cutors 76. 19 H. 6. 8. a, F. Executors 4. 
B. Superſedeas 17. 6 0 7. 16. Deer 244. 
Hob. 116. 
If the plaintiff does not ſhew his writ of aue 


error to the other party, or get it allowed by 


the clerk, by indorſing a recepi upon it within 
four. days, (which time the court gives as con- 
venient time for putting in bail according to 
the ſtatute) the writ of error is no — 


1 Vent. 255. po 
O. 


Per Holt ch. juſt. A writ of error will lie 7-14 1 geg 
on a judgment in ejectment quod recuperet, ment lies be- 
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Except. Alo, if before the writ of error the ſheriff 
returns a fer? fect, & non invent empiores, the 

* execution is not to be undone. 1 Vent. 25. 

A. ſoon as al The writ is a ſuperſedeas from the time of 
Luca. the allowance, and that is notice of itſelf; 
but if the defendant have notice before the 
allowance, it is from the time of that notice 

aà ſuperſedeas, But though the allowance is 

notice of itſelf quoad to ſuperſede the execu- 

tion, yet to bring the attorney into contempt 

he muſt have had actual hotice. | 

As io an exe Tf the writ of execution be executed before 
 ention not ee. 2 writ of error allowed, or notice, it may be 
cates. returned afterwards. The utmoſt length of 
9. as to the time the law allows for executing, is the day 
fradim of a whereon the writ is returnable, and it is not 
eerKxccutable any longer that day than while the 
court fits. So long as it is executable, but 
not executed, the allowance of a writ of error 

is a ſuperſedeas, but not afterwards, Salk. 321. 

Judgment for the plaintiff, execution taken 
out, and error brought, which was ſealed 
about an hour before execution executed. The 
money ordered to be brought into court, and 

P ncdt delivered to the plaintiff, 1 Vent. 30. 
Error in Ex. A writ of error being brought in the Ex- 
chequer cham- cheguer chamber, on a judgment by original 
er on judg- jn Banco Regis, is merely void, and no ſuper- 


ment by origi- þ 
r Banco ſedeas of execution, 


ads bovine Judgment againſt ſeveral defendants, they 
error, and one all join in a writ of error, one of them dies 
of them _, before the return of the writ. Per cur.: 
no execution © TT es bo. _—_— 1 s 
without leave Eeecutions may be taken out againſt the ſur 
viving defendants without a ſc. fa. but a 
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writ. of error being brought and allowed, 
and the execution once ſuperſeded, the plain- 
tiff cannot ſue out execution until the court 
is informed of the abatement of the writ of 
error, for in ſtrictneſs the matter ought to be 
ſuggeſted on record, and the court ought to 
adjud ge the writ abated, Se. Carth. 404. 
Vide Salk, 219. 
By the ſtat. 3 Fac. 1. c. 8. execution ſhall ale jul 
not. be ſtayed upon any writ of error for re- ment wric of 
verſing any judgment in any action or bill err9r Gall be 
of debt upon any ſingle bond for debt, or * ſuper 
without bail 
upon any obligation, with condition for the 3. by lat. 3 Jac. 
payment of money only, or upon any action or x, 
bill of debt for rent, or upon any contract, 
unleſs the perſon ſuing ſuch writ of error ſhall 
with two ſufficient ſureties, ſuch as the courc 
ſhall allow of, be bound by recognizance in 
double the ſum recovered to proſecute the 
writ of error with effect, and pay, (if judg- 
ment be affirmed) all debts, damages and 
coſts, adjudged on the former judgment, and 
all coſts and damages to be awarded for de- 
laying execution. 
By the fat. 13 Car. 2. flat. 4. . 2.469; On <obat by 
no — ſhall be ſtayed by writ of error ftat. 13 Car. 2. 
after verdict and judgment thereon in any ac- 
tion of debt upon 2 E. 6. for not ſetting 
- "out of riches, action upon the caſe upon pro- 
miſe for payment of money, action ſur tro- 
der, covenant, detinue and treſpaſs, unleſs 
ſuch recognizance as by ſtat. 3 Fac. 1. be firſt 
acknowledged. 1 
And by the flat. 16 & 17 Car. 2; „ Os whit 
9. 3. no execution ſhall be ſtayed by writ x4 16 & 17 Car, 
error r after vergres and judgment in any per- * 
{onal 
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ſonal action, unleſs ſuch recognizance be firſt 
acknowledged, nor upon any judgment after 

In diaber or verdict in dower, or ejettione firme, unleſs the 
gect ment the plaintiff in error ſhall become bound, c. 
: lain 7 Bur writs of error brought by executors and 
3 /aficien. adminiſtrators, popular actions, actions on 
penal ſtatutes, (except on 2 E. 6.) indictments, 
preſentments, informations and appeals, are 

"JN excepted. e AY Gr nd Tg 

Error in ge. On error in ejectment, the plaintiff in er- 

ment, plaintiff ror being in a remote part of the kingdom, 

may find bail, found two ſufficient men to be his bail, who 

5 fart z were bound in a recognizance, c. The 

Vide 1 Bar. Court held, that the intent of the ſtatute, 

nard. 83. which was to ſecure the defendant? in error, 

Was hereby fully obſerved, becauſe this bail 
is better than the plaintiff's own recogni- 
Zance. Paſcb. 2 W. & M. B. R. Barnes v. 

Bulwer, Carth. 1214. 4 : 
N bail n Writs of error out of inferior courts ſhall 
evrits of error in all caſes be ſuperſedeas's without putting in 
from inferior bail, they being omitted out of the above 

”_—_— ſtatutes. „„ c 

Nor upon judgs There is no bail to be put in upon bring - 

ment on bond ing a writ of error upon a judgment in an 

for perfor- action of debt upon bond conditioned for per- 
Lance g eve. formance of covenants, or upon a bail- bond: 
nants, or a | "me ws of a ; 
bail bond, but where bail is required to a writ of error 
upon a judgment in an action of debt upon 

a bond, the bond mult be for the payment 
of money only, and that is by the very words 
„inne eie . 

The condition If an action of debt be brought upon a 

muſt be upon bond to perform covenants, and there is judg- 

record. ment by default, without craving oyer of 
the condition, there, upon a writ of error 
5 85 brought, 


» 
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brought, the plaintiff in error muſt put in 

bail, becauſe it doth not appear to the court 

upon the record, that the condition was for 

performance of covenants. 

7 Fudic. pro . in C. B. in debt, | ſur mnſomnl TFudg ment in 

computaſſet, the defendant brought a writ of 4, fur inſi- 

eror in B. R. It was prayed chat according mul compu- 
* ; . © taſlet, error 

to the fat. 3 Fac. 1. he ſhould put in ſureties 3, ge, bai! 

by recognizance to pay the condemnation if 257 neceſſary. 

the judgment ſhould be affirmed. Et per cur? : Fs 

This cafe is out of the ſtatute, for the debt 

recovered did not accrue by any contract or 

other duty certain at firſt, but merely upon 

an account between the parties, which ac- 

count had reduced divers uncertain fums to 

one certainty ; therefore, for that the original 

cauſe of action is founded upon the account, 

which is intirely uncertain, this cauſe is out 

of the ſtatute. The ſame law in debt upon Mer in debt 

an award, when the arbitrators have reduced en . 

divers controverſies to be recompenſed by one“ 

ſum, this is a debt, but not ſuch as is intended 

by the ſtatute. Quod nota. Hil. 10 Jac. 1. 

B. R. Girling v. ——, Yelv, 227. 2 Bulſt. 


Debt on obligation conditioned to pay to Bend 10 pay fo 
B. ſo much money as FJ. S. ſhould declare 24 as J. S. 
= | oO £76 Should declare, 
upon an account by him ſtated between the-. Eee 
plaintiff and the defendant to be due from brought, no 
the defendant to the plaintiff; the defendant ſuperſedeas 
pleads that J. S. had not declared any thing without bail. 
due to the plaintiff, Iſſue thereon, judgment 
for the plaintiff, and error brought; by all 
the juſtices, except Keeling, the plaintiff in 
error muſt put in bail, or execution may go, 
for this obligation is made for the 3 
ob” . pa 
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- a money only, which, though it be not 
certain when the obligation is made, is ves 
certain before the action brought. Paſ. 15 
Car. 2. B. R. Dean and Chapter of St. Paul: 


againft Capel. 1 Lev. 117. 1 Keb. 673, 
690. 


Bond to per- judgment in C. B. in debt on a 3 with | 


| form cave, a condition to perform covenants in an in- 
nants, and one 


NN "denture, and amongſt the reſt one was for 
reft for pay. Payment of money, and the other were colla- 
aa of money. teral, and the breach aſſigned was, for not 
Paying ibe money. The defendant pleaded the 

ſtatute of uſury, and now it was moved, that 

the plaintiff in error might put in ball, ac- 

cording to the ſtatute 3 Zac. I. c. 8. But per 

Holt ch. j. This caſe is not within the ſta- 

ture, for that relates to judgments upon bonds, 

with a condition for payment of money only, 


but the condition in the preſent caſe is nat 


only for payment of money, but to do colla- 
teral afts; it is true, the breach aſſigned is 
for nonpayment of money ; and therefore the 
caſe upon the pleading is the ſame as if the 
condition of the bond had been for payment 
of money only; but yet this writ of error 
was allowed without bail. Paſ. 1 W. & M. 

B. R. Gerard v. Danby, Carth. 28. 


Debt on bond Debt on a bond, conditioned that the de- 
#o pay for all fendant ſhould pay to the plaintiff for all 


ſuch beer as 


Q. fbould de- ſuch beer as he ſhould deliver to one Stokes, 


Aver to one S. not exceeding 100 J. Plea, no beer delivered. 
Error brought, Replication, beer delivered, viz. to the va- 


| bail not nece/- jue of 80 J. Demurrer, judgment for the 


fey. plaintiff, and error brought. Per cur? : Bail 


not neceſſary on this writ of error ; the words 
of the ſtature muſt be intended of a ſum cer- 


tains | 


* we 


writ of error, he muſt put in bail in ſuch 
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tain, this ſum not certain even at the time 
the action was brought. It was inſiſted that 
the ſum was aſcertained by the pleadings ; ſed 
non allocatur. And Deniſon juſt. ſeemed to 


doubt of the caſe in Lev. Thurſday 16 June 


1743. Thrale againſt Vaughan. Et vide 
3 Sr. 954; 9459... Hardw.- 135, M81; 2 
Barnard. K. B. 389. 2 Str. 1190. 1 Str. 476. 
If judgment be againſt an executor or ad- Executor or 


miniſtrator de bonts propriis, and he brings a 2dminiſtrator 
bringing error 

5 on judgment 

caſes, as required by the above ſtatutes, and de bonis pro- 


pay coſts if judgment be affirmed ; but if the pris, aH put 


judgment be de bonis teſtatoris only, he ſhall in & 
neither put in bail nor pay coſts. 


A ſeire facias againſt the defendant as ad- 


miniſtrator on a devaſtavit alledged, and 
judgment de bonis propriis, on which he 
brought error, and by the whole court he 
ſhall find bail, for he being here charged in 
his proper goods, is not as in the caſe where 


an adminiſtrator is charged in the teſtator's 


goods, but here it is as in his own right. 
1 Lev. 245. 1 Sid. 368. 2 Keb. 295,371. . 

Bail on a writ of error cannot ſurrender Bail canner 
their principal in diſcharge of themſelves, for ſurrender 
the condition of the recognizance is, that the P in 
plaintiff in error ſhall proſecute his writ of er-“ 
ror with effect, and if judgment be affirmed, 


ſhall ſatisfy and pay the debt, damages and 


colts recovered, together with ſuch coſts as 

ſhall be awarded by occaſion of the delay of 

execution, or elſe that they (the bail) ſhall do 

it for him. | i ; 

To obtain a writ of error you muſt apply Hoe to ſus 

to the curſitor of the county nts. 
— | action = 
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action is laid, and he will make out the writ 
for you. You write a præcipe or note of in- 
ſtructions for the curſitor, according to the 


nature of the caſe, 1 in the following manner : 
- a 
3 London. Writ of error for William Cave, 
at the ſuit of Ferdinando Hoare, on a 
Judgment in caſe, given in the court of 


| Common . 
Dated ©: | Ret, 


How toget When you have got the writ of error from 


uri of error the curſitor, you carry it to the elerk of the 


«lowed: errors of that court in which the judgment 
was given, and pay him for the allowance.of 
it, and he will give you a notice in writing, 
to be delivered to the attorney on the other 
= fide, ſignifying the allowance of the writ of 


error, which notice you ſhould deliver 1 imme- 


Adiately. 

Nis e error As ſoon as the writ of error is ſealed, it 

Ho E: 1 ought to be allowed with the clerk of the er- 

feakd.  Fors in that court where the judgment was 
: 1 obtained. 


Proceeding af. If the party proceeds after the writ of er- 
tor ſealed, it is no contempt in him unlels he 


| led, 
Mt . * had notice of it. 


out notice. | 

Four days af The plaintiff 1 in error has four FER after 
ter allowance the allowance to put in bail, and the plaintiff 
1 in vail. in the action during that time cannot take 


out execution, yet the act of parliament ſays, 


there ſhall be no ſtay of execution "ll bail 
Put in. | | | 


Hs 


in the Court of King's Bench, 267 


"As ſoon as bail IS put in, notice of it If no exception 
6ught to be given to the defendant or his at- “ bi within 
torney; and if the defendant does not except „ 
again inſt them within twenty days after ſuch 3 a/heg. 
notice, the bail ſhall be allowed, Mich. 5 N. 
& M. 
If the plaintiff in the action tial the Upon rale fie 
bail inſufficient, he may have a rule from the 5% Hail, 4 


days aſter no- 
clerk of the errors for better bail; and if the tice to jaftify 


bail does not juſtify, or better bail be not e- put in better 


t in within four days after notice of the Sail. 
rule, the plaintiff in the action may ſue out 
execution; but the writ. of error remains, 
and the plaintiff in error may proceed there- 
on, for the ſuperſedeas to the execution is 
only taken away. 

The plaintiff in error after a verdict in Plaintiff in 
gectment is allowed to be bail himſelf, but _ ” * 
ſhall juſtify in court, if required, for tho' the 273 2 
Jae lays, that he ſhall give his own recog- 4nd ;46;f, if 

lzance, yet it is to be in double the value of r-quied. 
the year's rent, and he ought to be examined 
it he is worth ſo much. | 

On the allowance of the writ of error, 1 tran- 
and putting in bail, (where bail is required) /eribe. 
the Afendant 1 in error may have a rule from 
the clerk of the errors for the plaintiff to 
certify or tranſcribe the record, which if he 
does not by the time appointed by the rule, 

a nolle Proſequi may be entered. 

If a writ of error on a judgment in the ne taten by 
Common Pleas be returnable the firſt return be cler4 of rhe 
of any term, the clerk of the errors ke nt a 
the whole term to tranſcribe, and does not * 
bring in the tranſcript *cill the laſt day of 
at term; and if 1 it be returnable any other 

Hh _ 
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return he takes the whale vacation to tran. | 
; ſcribe, and brings in the tranſcript on the 
| firſt day of the following term. i 
Scl. fa. maybe The plaintiff i in the action, as ſoon as the 
ed out s tranſcript is brought into the office of the 
ſoon bee, Chief clerk, and entered in the book kept 
e for that purpoſe, may make out a ſire fr 
W cias quare executionem nun. 
How the (ci, If brought in before the eſſoin · day of any 
fa. 4 bear term, the ſcire facias may bear teſte the laſt 

. day of the preceding term, and if brought 

in within the term, it may be reſted the firſt 

| day of the term. 

J plainig The plaintiff in error ought to enter r the 
i error don't tranſeript on record the ſame term ĩt is brought 
enter tran- into the office, and if he neglects to do it, 
. _ the defendant in error may, becauſe they are 
Eo both as it were plaintiffs. 

Tranſcript? The attorney who firſt takes the tranſcrip 
be kept e out of the office, ought to keep it no longer 

Jy" we than until he can make a copy of it, and 

11 copy made. 
then ought to bring it back, and get his M m 
name diſcharged in the book, 1 chat the at- anc 

torney on che other ſide may likewiſe take WF 52, 

it, and be enabled to make a copy of 1 it. : 
How ſei fa, Where the proceedings in the inferiot I vn 
to be return. court were by original, the ſcire facias quar: ¶ mu 
we. executionem non, and all the ſubſequent writs W for 
muſt be returnable at a general return, whe give 
by bill at a day certain, pire 

How in error. If error be brought on a judgment in the 1 

From the pa. palace- court, the ſcire facias mult be return · ¶ erro 
Ale oa general return, the days given be-f j,,, 
lo being their court-days, and nor ſuch re- blair 


turn. days as in this court. lame 
On 


j 
n 
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On the return of the ſcire facias where a On return of 


ſcire feci is returned, or of the ſecond /cire ſci. fa. rude 


facias where two nibils are returned, the p ain Jake. 
tiff in the action may enter a rule for judg- 
ment, which is out in four days, and he is 
not bound to give notice of it, or to call for 


an aſſignment of errors, 


The court will not grant oyer of this ſcire No oyer or ple 
facias, or allow any plea to it, ſave an afſign- 97 /#ve an 
ment of errors. Mich. 5 Geo, 2. B. R. — * 
Miles v. Molſbam. I 1 a = 
A ſeire facias ad andiendum errores is not Fhere a ſci, 
well brought before the record of the judg- fa. 4% hear er- 
ment be certified into the court, to reverſe %, 
which the writ of error. was brought, and 
errors aſſigned thereupon ; for there is no re- 
cord in court to warrant the granting the /crre 
facias before the record of the judgment is 
certified, and errors thereupon aſſigned. 

If the defendant in error does not appear Plaintiff in 


on the ſcire facias to hear errors, the cauſe #7797 heard ex 


muſt be ſet down to be heard by the cover, Ps 4 


and the plaintiff in error ſhall be heard ein, apbear on 
parie, 1 JJ 

If the plaintiff in error aſſigns errors, Errors 10 be 
which muſt be always ſigned by counſel, he & coun- 
muſt deliver a copy of them to the attorney 4 _ 7 
for the defendant in error, before the tine 
given by the rule on the ſcire facias is ex- 

Red. „ 1 3 
If they be general errors, the defendant in I general er- 
error may immediately plead in nullb et erra- 79% dgfendant 

may immedi- 


tum, and enter both on the roll, paying the ately Join in 


plaintiff in error's attorney 2 5, 4 d. for the erar- 


ne. . . 
| AI 


well brought, 
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and filed, de- 


certiorafi be 
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If the plaintiff in error aſſigns for error, 
error may that there is no original or warrant of attor- 
have a rule to 
eturn certio- ney, or alledges diminution, that part of the 
1ari. record remains in the inferior court not cer- 
tified, and prays a certiorari, the defendant 
in error may immediately enter a rule to re- 
turn the certiorari, and ſerve the Plainriff's 
attorney with a copy of it. 
17 certiorari If the certiorari be not returned and filed 
be not returned jn the office by the time limited in the rule, 
dave may Of within four days after ſervice of it, the de- 
"join in error, fendant in error may join in nullo eſt erratum, 
and enter on record a zon mit breve, taking 
no notice of the diminution. Vide Sakk. 267, 
Defendant _ Exror of a judgment in C. B. and the plain. 


ales eule tiff aſſigned for error the want of an Original; 


certiorart 
without giving the defendant did not give a rule, but at his 


1 own proper charge took out a ceriiorart, and 
Procured à certificate of an original ; ſed per 
curiam : This is ill, for the error is not com- 
pletely aſſigned until the certificate is returned, 
by which it appears that there was no origi- 
nal in che caſe. Paſeh. 13 IV. 3... K. Seer. 
ing and Tanner, Conyns 115. 

If a certiorari be prayed to certify an ori. 
ginal writ or warrant of attorney of a wrong 
for at original, - | AD - 
be. 7 term, and the chief juſtice or cuſtos breviun 
wrong term, return on it, that there is no original or war- 
defendant may rant of attorney of that term, the defendant 


ſue out a cer in error may make a ſuggeſtion of the right 
tiorari. 


"When certio- 


ay 


if plaint 7 5 


Wefendant may lum, and enter it on the roll, paying thc 


join in nullo e Aten 2 5. 4d, for it. 
elt erratum. 


_ Error 


term, and pray a certiorari, which when re- 
flari returned, turned and filed he may Join in nullo eſt erre- 


fn the Court of Kinig's Shih. 4569 


Error of a judgment in C. B. the plaintiff If the ſecond 

aſſigned for error want of an original, and had ah 0 5 
a different 

a certicrari, upon which it was certified that , 1, de. 
there was no original; afterwards the defen- jzndant Gul 
dant applied to the court of Chancery, and give a copy of, 
upon' affidavit that inſtructions were given to 4 /% Plain: 
the curſitor for an original, but they were * 
loſt, the court of Chancery allowed that the 
original ſhould be ſupplied. Upon which the 
defendant in error prayed another certfiorarr, 
and an original was certified of the fame ag 
term in which the default of an original was 
certified before. Whereupon it was moved 
that this was irregular; for before the ſecond 
certiorari was returned the defendant ought to 
have given a copy of the original to the at- 
torney of the plaintiff; and the maſter in- 
formed the court that the courſe was ſo when 
the ſecond” original certified was of another 
term; but it being in this caſe of the ſame 
term, the motion was not allowed. Paſch. 
13 V. 3. B. R. Sir Richard Lewin and—— „ 
Comyns 118. - | 

After in nullo eſt en plladed, no c. N. diminution 
minution can be alledged either by the plain. after in nullo 
uff or defendant in error without leave of 7; as 
the court. Fe 

In records out of an inferior court no ak No diminution 
minution can be alledged, and the court muſt r eee e 
take them as they find them. — 4 

Although no diminution can be alledged, n 
yet the court to inform their conſcience will ward a certio- 
award a certiorari to remove the original or rari ad infor- 
other proceeding into this court for the af. — con- 
frmance of the judgment, though the court“tenttam. 
will not do it to reverſe the judgment. Biſhop 


H h 3 v. Hare- 


ror 
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v. z Ear, 5 G0. 2775 Fellqu v. Weaver, 
\ Latch 152. 3. Dany.. Ar. 4 6. P. 1, 2. Yed 
» Winobcomb V. Golders, Gu Eliz. 8 36. con- 
| | tra. 12 55 | 
| Either f. Ky Upon the joinder i in error either party may 


may moe 


move for a concilium, and ſet the cauſe down 
8 with the clerk of the papers tor the Jadg: 
ment of the Re 
Books to be de- © TW O days at the leaft before the cauſe 
wa — comes to be argued paper books are to be 
e aer delivered to the judges, to the chief juſtice 
and ſenior puiſne judge by the plaintiff in er- 
ror, and to the other judges by the defen- 
dant in error. Vide Keg. Fett. 2 Fac. 2. 
antea, fel. f 
Party who ex- As the court 8 hear no argument unlek 
peets judgment books be delivered to all the judges, it be- 
„ eee hoves the attorney, who expects the judgment 
Teer. of the court to be for his client, to deliver all 
the books, eſpecially as he will be allowed in 
coſts for thoſe copies he makes tor the other 
ſice. Mich nne 8 
Party wwbo a The court = refuſed to hear any argument 
livers no books on the {ide of the party who hath [neglected 
not to br beard. 
to deliver books, though he has been willing 
to pay the other ſide for them. 
Same courſe in The courſe is the ſame as to the delivery 
A of books in demurrers, and other like caſes 
which come before the court for their Judg- 
"ment.- - 
| Bail in origi- No execution far coſts. occalioned by the 
val action not delay of execution ſhall iſſue againſt the bail 
i cat in the original action, though they are liable 
, for the debt and colts, or damages recovered 


in the original action; but the bail in the 
urit of error are anſwerable for the Wale : 


FR ms e Te BY © Þ_ A © aww awkh aw 


pry — — — — 


2 ws oo 


t 


SIS Vu A, pow 


_ : 
If the plaintiff 1 in error, being ſerved with Same procerd-. 
a rule to aſſign errors de recordo, does aſſign % 9 afſign-- 
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If no errors are aſſigned, the plaintiff in N : 
etror is to enter the /cire facias (if one) of the 7,544! term 


ſci. fa. to be 


term in which it is returnable, and if two, of eee 


the term in which the firſt is returnable, with 
an award of execution, upon which any writ 


of execution may iſſue againſt the defendant may thereupon. 


or his goods, or a capias ad ſatisfaciendum . 
againſt the defendant being firſt returned non 
oft ihvenius, a ſtire facias may iſſue againſt 
1 

Upon this judgment on the ſeire facias Method of 


there Heng 0 no coſts, the plaintiff i in the ac- *. praſing a 
t 


a 
tion, to obtain the coſts. he has been put to OY 


by the. writ of error, muſt proceed to non- 
proſs it; and in order thereto muſt enter a 
rule to aſſign errors de recordo given by the 
ſecondary, and ſerve the attorney of the 
plaintiff in error with a copy of it; and if 
no errots be aſſigned by the time limited by 
the rule, or within four days after ſervice, he 
may ſign a non-proſs, and have coſts taxed 
according to the ſtatute. 

If no execution has been taken out on the One een 
judgment entered on the ſcire facias, one exe. r 
cution as againſt the defendant may be ſued 474 09% in 
out for debt and coſts, and damages in the the original | 
original action, and for the coſts on the non- 2%: and 


zng error de 


errors, (as he may) although execution of the „ 


judgment on the ſcirè facias be actually exe- (i. fa. 


cuted, the proceedings muſt be the ſame as 


if errors had been aſſigned at firſt upon the 
ſcire facias; and if the judgment be reverſed, 


the plaintiff 1 in error ſhall have reſtitution. - 


Hhb4 ö 


= coſts in error. 
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VN coffs on a- No coſts are to be paid on any amend. 


mendment of ment of writs of error, purſuant to the ſta- 


worit of error. cute of amendments. Stat. 5. Geo. 1. c. 1 3. 


But if the writ of error be quaſhed, the de- 
fendant in error ſhall have coſts. Et vide 
Fi itz. Gibbon 201. 
Cofts on a- If the plaintiff moves to amend the aſſign⸗ 
 mendment of ment of errors, the rule is with coſts, becauſe 
ping Y he comes for a favour of the court. Fit. 
| Gibbon 268. | 
No cofts where If the. defendant. in the gia 500 
execution eX*= does not bring his writ of error before exe- 
cuted, and © 
why; cution executed, the plaintiff ſhall not have 
his damages and coſts either on nonfuit, dif- 
continuance, or judgment affirmed, becauſe 
the writ of error is not then in dilations exe- 
cutionis. 
Where plan- In ejectment, judgment pro quer. and exe. 
ti in ge2?- cution of his damages and coſts; error 
I _ brought, and judgment affirmed ; plaintiff 
Have no coſts 7 
in error. could not have coſts for his delay and charges; 
for no coſts were in ſuch caſe at the common 
law, and fiat. 3 H. 7.c. 10. gives them only 
where error is brought in delay of execution 


ſo 19 H. 7. c. 20. and though the plaintiff 


had not execution of his term, yet he had it 
of his coſts. 1 Ven. 88. Cro. Fac. 636. 
. Andrews 153, 135. 113. 
Deſendan in In replevin, plaintiff nonſuited, writ of 
replevin ſhall error brought in B. R. and judgment af- 
baue w ft. firmed, defendant in error ſhall have no coſts 


pro dilatione executionis, &c. (he being as 


Angrows 112 3. plaintiff, and having judgment for a return. 
. Habend.) becauſe he is not within the letter of 
a of the . which ſhall be taken 


ſtrictly, 


RR i fy „ ann Batt] 


55 * 


in the Court of King's Bench. 473 
ariftly, coſts being in nature of a penalty. 

Hil. 2, 3 V. & M. B. R. Coan v. Bowles, 

Carth. 179, 

If on judgment in n formedon in ena; acles, Plaintiff in 
the tenant bring error, and judgment be af- formedon 16 
firmed, he ſhall pay no coſts, becauſe. none i in error. 

recoverable at firſt. Lid. 1 Cro. 3 Cro. 658. 

Error in B. R. port per adm. Judic. af- Adminiftrator 
firmed, he ſhall pay no colts, for he is not 4 pay no 
a «perſon within the intent of the ſtatute, © i error. 

3 Car; 2. c. 2. Ni. 7 . N. Gals 
1 70 Carth. 28 1. Sed vide antea, fol. 

In a writ of error, it the defendant die Ven a aurit 
the writ is not abated, otherwiſe if the plain- 7 97% 4. 
tiff die, Sir H. Thyn and Corie. A ſci. fa. ad _— an 

eath of the 
audiend. errores went againſt the executor, ,,,4;z, 
when the defendant in error died. 1 Ye. 


If the plaintiff i in error dies before, errors Flew « writ 
aſſigned, the writ abates, and the defendant error abates 
in error may ſue out a ſcire facias to revive, N - f 
the judgment againſt his executor ; but if he „, 2 „ 
dies after error aſſigned, and a joinder in er- when not. 
ror, it does not abate; and the defendant in 
error may proceed to get the judgment af- 
firmed, but muſt then revive it AHA the 
plaintiff in error. 

Treſpaſs againſt five. Plea not guilty, nd in what 
Verdict and judgment for the plaintiff, The 742 execu- 
five defendants ſue a writ of error for error in = 5 9 1 
fact, and before the record is certified one flereußen 
of the plaintiffs in error dies. The plaintiff 
in the original action ſues out execution againſt 
all, Sc. Curia: The writ of error was 
abated by the death of this plaintiff, If 

execution had been ſued againſt four defen- 
1 dants, 


— 
22 — 


. > Aer Z ip ne — r — 
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dants, omitting the fifth, this had been erro- 


neous, becauſe it varies from the judgment 
which does not warrant it. If the execution | 


could bear teſte the day of the judgment, (as 
it might if the plaintiff had not been de-. 


layed by the writ of error) and had been ſued | 


againſt all five, this execution had been good, 
becauſe the death of the defendant was ſub- 
ſequent to the teſte of the writ of execution, 
If there are ſeveral plaintiffs in one writ of 


error, the death of one abates the writ, becauſe 
there cannot be any judgment according to 


the writ; but if there are ſeveral defendants 


in error, and one dies, it is otherwiſe for 
they are not named in the writ, Queſtion, 


Whether the plaintiff in the original action, 


ought not to have ſued a ſcire ſacias before he 


took out execution? Curia: There is no 


need to ſue a ſcire facias, becauſe there was 


not any alteration of the record, nor any 


new perſon made liable to the execution. 


The execution ſued upon the death of the 


plaintiff in error was erroneous, becauſe the 


court was ſuperſeded by the writ of etrot; 


_ wart uperſedeas continues until the Gbr 


ifed i the abatement of the writ of 
error 105 the death of the party, for they 
ought to certify the writ of error or a matter 
of "excuſe, which they cannot return, unleſs 


they are themſelves before certified of the 


death of the party, which may be by ſome 
ſuggeſtion or entry upon the record, &c. Su- 
perſedeas quia improvide awarded. Trin. 9 
W. 3. B. R. Penoyer v. Brace, 1 R. Raym. 244. 


1 Salk, 319. 5 Mod. 338. Carth, 404. Comb. 


441. 


in the Court of King's Bench. 475 


441. Caſts B. R. 130. Hal 640. 1 Mod. 

Caſes 108. 3 Danv. Abr. 332. P. 6. 

If the le in error dies before or af. ie, no: 5 
ter errors aſſigned, the writ does not abate; /e death of 
if before errors aſſigned the plaintiff is bound 4% 4;/endazs 
to tranſcribe, and the executor of the defen- OO 
dant in error may ſue out a ſcire facias to 
ſhew cauſe why he the executor ſhould not 
have execution; upon which the plaintiff is 
to aſſign errors; and the proceedings in this 
| caſe, as likewiſe where the defendant in error 
dies after aſſignment of errors, are to be car- 
ried on as if the defendant was alive till the 
judgment be affirmed, and then the executor 
of the defendant in error muſt revive by 
ſcire facias, Vide 1 R. Raym. 439. 1'Sak. 
8 

If the writ of error be abated by the Iten on a- 
act of the plaintiff in error, the defendant in Satenent of 
error may take out execution, although a new = 6 2 
writ of error be brought. >. 1h 
If a writ of errorin ejectment, Sc. abates writ be 
by the act of God, a ſecond writ will be a brought. 
ſuper ſedeas ; otherwiſe where it abates by the 
act of the parties. 1 Vent. 353. 

If there be divers records between the Of returning 
ſame parties, the inferior court may return . writ 
which they pleaſe, they being warranted by where divers 
the writ ſo to do. "ey 
If judgment be given after the teſte and Has if jude- 

. the return of the writ of error, the zen! given af- 
record ſhall be removed; but if judgment 4 5 E me 
be entered after the writ of error is returnable, 7 , 
the writ only is to be returned, and that no 
| judgment 1 is yet given. 


If 


476 The Attoey's Pꝛadice 
Record wary- If the record vary from the writ of error, 
ing from the yet the inferior court ought to remove it. 
mn 
A writ as error, that bears teſte before 
the judgment given, is good to remove the 
record, ſo as judgment be given before the 
return of it. 1 . 235 
Ager in nullo General errors aſſigned, and want of origi- 
elt erratum, nal and warrants of attorney, to which in 
n 3 nullo eſt erratum pleaded, plaintiff moved to 
genre 9 amend the errors aſſigned, but was denied. 
Aſſignment of errors, replication in nullo 
eſt erralum, motion to amend aſſignment of 
errors denied, becauſe it was not to affirm, 
but to reverſe a judgment. Hil. 7 W. 3. B. R. 
Malter v. Stokoe, Carth. 367. | 
Stat. 5 Geo. By ſtat. 5 Geo. 1. c. 13. all variances and 
1. c. 13. Of defects which vary the writ of error from 
——— record, are amendable. No coſts are to 
- be paid on ſuch amendments. 
Mere ib Where in communi banco judgment is for 
plaintiff brings the plaintiff, and the defendant brings error, 
e nay there ſhall only be judgment to reverſe the _ 
hey edbe ” former judgment, for the ſuit is only to be 
. mnewjudgment ; eaſed of that judgment; but where the plain- 
etherwiſe if tiff brings error, the judgment ſhall not only 
ie. afendent be a reverſal, but the court ſhall give ſuch 
ee judgment, as the court below ſhould have 
done; for this writ of error is to revive the. 
firſt cauſe of action, and to recover what he 
ought to have recovered by the f 
wherein the erroneous judgment 
Salk. 262. Mich. 4 l. Sn. B. 
* Lais Garth. 253. 


5 
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| Error on a judgment in the Marſbalſea & feire facizs. 
court, ſci. fa. againſt the bail reciting the againf? b 
judgment, 2yod quidem record. certis de cauſis wrong. 
coram nobis venire fecimus. Quaſhed. Sci. 
fa. ſhould be thus, Quod quidem record. cor. 

nobis cauſa erroris corrigend. venire fecimns. 
Mich. 8 W. 3. B. R. Gillam v. Harnage, 
Carth. 391. b 

Judgment reverſed on a writ of error by 
the opinion of three judges againſt two, and 
yet on every error ſingled out there were three 
judges againſt two for affirming the judgment. 
Hil. 7 Fac. 1. Earl of Shrewsbury againſt The 

Earl of Rutland, -1 Bulſt. 4. 2 Bulſt. 229, 


Error in the Exchequer chamber. 


at er any who ſhall ſue out any writ Vis of errer 
L of error on any judgment of this court 2 ſuperſedeas- 
returnable in the Exchequer chamber, ſhall % «owed. 
| forthwith allow ſuch writ of error with the 
clerk of the errors of this court for the time 
being, and no execution ſhall be ſtayed until 
. ſuch allowance, Eaſter 36 Car. 2. 
Where ſpecial bail is required, if the plain- 24% in Ru 
tiff upon ſuch writ of error does not within Jays after af 
four days after the allowance thereof put in /warce. 
ſpecial bail, the plaintiff in the action may 

proceed to take out execution, notwithſtand- 

ing ſuch wric of error. Eaſter 16, Eaſter 

30 Car. 2. 3 ö - 

If ſpecial bail is put in, the plaintiff in 1p, ep, 
error or his attorney, muſt forthwith give 42d if no ex- 
notice thereof to the defendant in error, or ception in 20 
his attorney; and if the defendant in error 9% be be al. 
does not except againſt ſuch bail within twenty O_ 
1 days 


— 


478 The Attomey's Pzattice 
days after ſuch notice, ſuch bail ſhall be al- 
* lowed. Micb. 5 W. & M. 


Ten days notice If the planar. in error, after errors are 
to the clerk of aſſigned in the Exchequer chamber, intends 


0 argue the ſame, he muſt give ten days 
fore argument. 
| | notice thereof to the clerk of the errors in 


the ſame court before they ſhall be argued by 
Plaintiff to counſel on either fide; and the attorney for 
deliver four the plaintiff in error ſhall deliver four copies 


books to Ju9g*5 of the book to the juſtices of the Common 


— 2 Pleas, and the attorney for the defendant 


tbe baron. ſhall deliver four copies to the barons of the 


Exchequer four days before the hearing of che 


cauſe. Zaſter 33 Car. 2 
No ſci. fa. in The Fe Mes chamber doth not cud 
Exchequer a ſci. fa. ad audiend. errores, but notice is 
—_— given to the parties concerned. 1 Vent. 34. 


Stat. 27 Eliz. An erroneous judgment given in this court 


e 8. Furif was reverſible only in parliament, *all the 
didion of Ex- tat. 27 Eliz. c. 8. whereby upon any judg- 


 chequer chen. ment given in the court of King's Bench in 


ber in error, 1 : | a 
on judgments in debt, detinue, covenant, account, action upon 


BR. the cale, ejeione firme, or treſpaſs, firſt com- 


menced there (where the king is not a party) 
the party againſt whom the judgment ſhall 


be given may a! his election ſue forth a writ 
\ of error directed to the juſtices of the com- 
mon bench and barons of the Zxchegquer, 
or any fix of them (being of the degree 


of the coif ) who ſhall reverſe or affirm ſuch 
judgment other than for error concerning 


the juriſdiction of the King's Bench, or want 
of form in any writ, record, plaint, bill, 


declaration, or other proceeding, and after 


reverſal or affirmance, che record ſhall be re- 
51 manded, 


in the Court of King's Bench. 479 
manded, that the court of * s Bench may 
proceed there 

Yet after ſuch reverſal or affirmance, the Error in par- 
party who apprehends himſelf grieved may /iament from 
have a writ of error returnable in parliament. 2 3 
Where the ſuit is by original a writ of er- When fui by 
ror lies in parliament only, and not -elſe- gina error 
where, as not being firſt commenced in the /es only in par- 
Court of King's Bench, but in another court, Lament. 
via. the court of Chancery. = 

And where the ſuit in B. R. is by bill, thi 
party may ſue forth a writ of error in parlia- | 
ment, for the ſtatute gives him his election. 
| Shower*s P. C. 56. And I apprehend that 
if the party brings a writ of error in Camera 
Scaccarii, whereby he has made his election, 
and be there nonſuited, he may afterwards 
have a writ of error returnable i in parliament, 

Sed quære. 

Bail cannot have a writ as: error in the 5471 cannot 
Exchequer chamber by the fat. 27 Eliz. c. 8. have error in 
which gives it only in ſeven caſes therein Exchequer 
mentioned. Lancaſter v. Keyleigh, Cro. Car. I. 
286, 300. 1 Jones 325. Godb. 440. 3 
D. A. 10. p.27. Cro. Car. 408, 481, Cre. 

Fac. 171, 384, Hob. 72. N 

Error does not lie in the Exchequer cham- als E 
ber upon a judgment upon a ſcire facias only in the Exche- 
in the King's Bench, becauſe it is caſus omiſſus quer chamber 
out of the Hat. 27 Eliz. which gave writs of, 7 Jucy * 
error returnahle in the Exchequer chamber 0 75 e 
upon judgment recovered in the King's Binob - 287. 
by bill. Cro. Elix. 730, 733. Hob. 7& 

Cro, Fac. 384. Telv. 157, See 1 Mod. 
79. 297. 1 Vent. 38, 168. 1 R. Raym. 981 


. | 2 
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No error in In an action qui tam upon agſtatute where 


Exchequer the king 1 18 to have a 1 27250 N lies only in | 


"Ia * parliament. 


cand. mag. on ſci. fa. again? bail wa two nihils returned. 


No writ of error to reverſe a judgment in 
an action qui tam, c. lies in the Exchequer 
chamber, becauſe the king is party; fo alſo 
upon the ſtat. de ſcandalis magnatum. Lord Say 
and Seal againſt Stephens, Cro. Car. 135, 142. 
I Vent. 49. Where a ſci. fa. goes againſt 
the bail in this court, and two gibils are re- 
turned, and judgment is had thereupon, no 
writ of error can be brought in the Excheguer 
chamber, but in the parliament only. 1 Vent. 

38, 168. 
After ſuch re- Alſo after ſuch a return it cannot be aſ- 
turn, bail re- ſigned for error, that there was no capias 
_ awarded againſt the principal, but in that 

y audita que- 

N caſe the bail is relievable only by audita quere- 
la; but if the ſheriff returned a ſcrre feci, 
they might plead it. F. N. B. 104. I Vent. 38. 
On a writ of error in the Exchequer cham- 
Error quod ber, a ſcire facias ad audiend. errores was 
coram vobis awarded, returnable 11 May, and there not 
ue e t being any ſuch day of adjournment, it was 
py WS held to be a diſcontinuance, and that a writ 
of error quod coram vobis rgſidet lies not in 
this court, which has its power from ſeve- 
ral ſtatutes, and can only reverſe or affirm, 
and remand to the King's Bench for execution, 
and when the plaintiff is nonſuited, or the 
writ is diſcontinued, they have no more to 
do with it, for they have no record before 
them, but it remains in the King's Bench. And 
nn ſeveral precedents were e produced where 
writs 


in the Court of King's Bench. 
writs of error quod coram vobis, Sc. were al- 
lowed, no regard was had to them, they paſ- 
fiog without debate. Gave v. Polewbeel, Cro. 
Jac. 616, 620. 


The court of Exchequer chamber hath no- Error in fat 


thing to do with errors in fact, for the court *. a/ignoble 
in Exchequet 


of King's Bench had power to examine mat- 
ters in fact in their own judgments before 
the ſtatute; and the ſtatute extends only 
to ſuch caſes as had no other remedy but in 


parliament. 2 Lev. 38. 1 Vent. 207. 2 Mod. 


194. That matter of form cannot be aſ- 


honed, appears 1 Sid. 253. 
Error of a judgment in B. R. in caſe ſur 


481 


chamber. 


eſumpfit, where on non aſſump/it pleaded, a 


verdict and judgment was for the plaintiff; 
11 Feb. 11 Geo. 2. which was in Hilary term 
following, the plaintiff in error comes in pro- 
r perſon. before the juſtices of C. B. and 
barons of the Exchequer, and aſſigns for error; 
that it appears by the record, that in Eaſter 


10 Geo. 2. he defended and pleaded to iſſue 


by Richard Ednel his attorney, whereas he 
was then an infant under the age of twenty- 


one years. Defendant in error pleads in nulla 


of erratum, and prays that the judgment may 
be affirmed. Caſes cited for the plaintiff; 
Cro. Eliz. 731. Gro. Fac. 5, 303. Cre. Car. 
513. Hob. 5. 1 Jones 410. For the de- 
fendant, 2 Lev. 38. 1 Vent. 207. 2 Mad. 


194. 1 Sid. 253. Hil. 1738. All ng | 


ſtices and barons agreed, that error in fact 
could not be aſſigned, nor was tt examinable 
in the Exchequer chamber; that in nullo et 


erratum was in the nature of a demurrer to 


t, and — r ought to be affirmed z 
11 e 
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upon which it was moved, that the plaintif 
in error might diſcontinue his writ upon pay. 
ment of colts, which was granted nf cauſe, 
and afterwards made abſolute ; but afterware, 
in Eaſter 1739. upon affidavit that the coſt 


were taxed and had been demanded, and 


that the plaintiff in error refuſed to pay them, 
the rule for diſcontinuing the writ of error was 
diſcharged, the cauſe was again put into the 
paper, and the judgment affirmed. Hill. II. 
| Geo. 2. Roe v. Sir Fobn More, Bart, Conn, 


6 | 

May befides gh be pro, def. in B. R. fur ſpecial ver- 
reverſal give dict, judgment reverſed n Exchequer chamber, 
1 ach that court doth, beſides the judgment of rever- 
quod recuperet. Trin. 6 W. 3. B. R. Philips 

Li. Bury, Carth. 319. 1 R. Raym. 10. 
Exchequer Judgment pro. def. on demurrer reverſed 
chamber can- in Exchequer chamber, and judgment quod 
eee quer. recuperet, Sc. But becauſe they want: 
ed power to award a writ of inquiry, it was 
ſent into B. R. for the execution of that writ, 
and thereupon to give final judgment. Hi. 
2, 3 V. & M. B. R. Philips, v. Bury, Carib. 
181, 319. Comb. 314. 1 K. Raym. 10. 
Cro. Eliz, 746, 747. Zelv. 74, 73, 76. Cru. 
Ja. 206. Dyer 343, 7 N. 2. Flt, 
VNN. B. 19 D. Zelv. 118, 119. 2 Saund. 234, 

236. ä 
Of execution . port per 6. in Exchequer chamber ; 3 
E eee die, a remitlilur ſhouid be entered to wat- 
ane, rant execution in B. R. againſt the ſurvivors 
Canb. 230. . 5 
Where writ of Where a writ of error determines in the 
error abates Exchequer chamber by abatement or diſcon- 
in Exchequer FO Bebe wg Be” tinuance, 


ſal, give a complete judgment pro quer. viz. 


in the Court of Ring's Bench, 483 
tinuance, the judgment is not again in the camber, judg- 
King's Bench, till there be 4 remittitur entered, = i is not = 
for without ſuch remiltitur, it cannot appear , ae, 
to the court of K7ng*s Bench, but that the writ 
of error is ſtill pending in camera ſcaccarii. 8 

In treſpaſs 300 J. damages were recovered, Deb? on a 
* judgment thereon, and error brought e. — 
thereof in the Exchequer chamber, pending gachequer 
which the plaintiff brought an action of chamber 
debt in this court for the 300 J. and by all _ 
the judges, except Kelynge, it well lies, for 
the record itſelf is yet in this court, and the 


writ of error is a ſuperſedeas only. 1 Lev. 183. 


Vide 1 R. Raym. 47. Yelv. 29, Cro. Elix. 


734, 822. 2 Vent. 261. 4 Mod, 247, Carib. 
2. Skrn. 596. 

A judgment in debt is had in the King's 
Bench, and a writ of error is brought, it 
ſill remains a record of che King's Bench, 
and an action of debt may be brought upon 
the judgment. 1 Ventris 34. ; 


er tam in redditione Judicii quam in 
adjudicatione BXeCutionis. 


AlL may bring a writ error tam in ger, bail 

redditione judicii quam in adjudicatione may have it. 
executionis upon a judgment recovered againſt 
them by /cire facias. | 

On a judgment for the plaintiff i in the King? 1 

Bench, affirmed 1 in the Exchequer chamber, camera 
and an award of execution in B. R. on a ſcaccarii en un 
ſtire facias brought by plaintiff, the defen- Heard of Exe. 
dant cannot have a writ of error in the Ex- c | 
cbeguer chamber tam in redditione judicii quam 2 1 


in adjudicatione executionis (aliter if there had 
"Rr been 
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been no writ of error before on the original 
judgment); for the merits of the firſt judg. 
ment have been examined, and ſuch ſecond 
writ 18 00 ſuperſedeas, and execution ſued out 
| be no contempr. See Salk. 263. 
Bail cannot 'Wrix of error brought by bail on a judg- 
ton me 1 ment againſt him by ſcire faczas in an inferior 
Ll in a writ Curt and it was tam in redditione judicii a- 
gainſt the principal, quam in adjudicatione 


executionis againſt the bail; but it was quaſh- 


4s 


of error. 


ed againſt the principal, and the bail proceed. 
ed to reverle the judgment againſt him, 


V. ide antea, b : 


Error coram nobis reden. 


Va judgment F. a judgment given in this court be erro- 
in this court J neous in matter of fact only, and not in 
x litre point of law, a writ of error cor. nobis 22 
writ of error den. may be brought i in this court, where the 
lies in this judgment was given to reverſe it; but if the 
court to reverſe judgment be erroneous in point of law, then 
T __ 7 a writ of error cannot be brought in this 

court to reverſe it. Error in fact, is not the 


int of law. 
| SS v. error of the judges, and therefore the rever- 
| Broughton, fing of a judgment given by them, which is 
Cro. Elz. only erroneous in matter of fact, is not rever- 
5 ing their own judgment; but it is / otherwiſe 
if the judgment were erroneous in matter of 
law, for they cannot be thought to reverſe 
| their own judgments. | 
Frror quod - Where after errors aſſigned the writ, is dil- 
Coram vobis, 


dee. after fr continued, plaintiff may have another writ quod 
aurit di * coram vobis re/idet, and upon that may aſſign 


mud; * errors either withinor without the record, 


in the © Court of Kirg's Bench. 455 


and is not bound to the fame errors alſigne d 

upon the firſt writ, Alſo this muſt be en- 1 Str, 6. 
tered upon the ſame roll with the firſt, that 

the court may ſee all together, Yates v. Wind- 


bam, Cro. Eliz. 155, 281. nee good, 
but abates by plea or death, inferior court 


cannot proceed, but the ſuperior court, and 
the party may have a new writ quod coram 
vobis reſide! ; but where the writ is ill, as to re- 
move a record of a Judgment, quod fuit in 
curia noſtra; where it was in the time of a 
predeceſſor, aliter. Dun v. Dean, Latch 198. 
N. B JT. 


But error coram wobis lies not after affirm- Net after af: 


ance. 1 Str. 690. 2 Str. 949, 975. - JJrmance. 
Error coram nobis refiden. lies not in the 8 
Exchequer chamber. Antea . bis reſiden. 


lies not in the 


"INI banter Cro. J ac. 616, 620. 


This writ 1s \ older in court by the ſe- Of allowing it, 


condary, and : becauſe none of the ſtatutes, and whether a 


which oblige the plaintiff in error to put in ee 


bail, extend to this writ of error, it is ſaid to oF ae cut. 
be no ſuperſedeas but by leave of che court. 
Vide Carth. 367. 
But a modern reporter in a caſe of Belt 
againſt Collins, Trin. 9 Geo. 1. ſeenis to ſay, 
that a writ of error coram nobis reden. may 


be allowed by the ſecondary in vacation, and 


that it is a good ſuperſedeas from che allow- 

ance even without notice. 
Lampton was bail for J. S. in an action Mere there i- 
brought againſt him by Colling wood, and judg- * 772 is 10s 
ment was. given againſt 7. 8, upon which dee eee 
Collingwood ſued out a ſeire facias againſt «vill aut lie. 


T1 3 Lampion 
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1 and upon two nibils retutned judg- 
ment was entered againſt him; xhercupon 
Lampton brought a writ of error coram nobis 
refiden, and aſſigned for error in fact, that 
J. S. died before any ca. ſa. was ſued againſt 
him; upon which the defendant ook iſſ Iue, 


and a verdict was found for the plaintiff 


Adjudged, that a writ of error would not 
lie in this caſe, for there is no error in the 
May have court; but it is reaſonable that the party 
1 gre” ſhould have an audita querela, becauſe he had 
" not natice to come 1n and plead that maiter, 
Mich. 6 W. & M. Lamplon v. Collingwood, 
1 R. Roym. 27, 4 Mod. 306. Salk. 262, 

Carib. 282, 
Errors tobe The way to compel he plaintiff to aſſign 
ned on m errors, is by motion in court, and he muſt af 


1 ſign errors immediately on ſervice of the rule. 


Heu jud ment On errors in fact aſſigned, if found for the 
reverſedon plaintiff on trial, he muſt move to put the 
error i143 cauſe in the paper for argument, and then 
upon producing the poſtea, the court wil 

* judgment of reverſal. 

On errer in Error in fact aſſigned in a judgment in 
Jade 22 dower, v1Z. that the tenant was an ideor, and 
Lis Se appeared by attorney, iſſue being taken on the 
Cauſe bo trial . 
without pro. ideocy, the plaintiff gave notice of trial next aſ- 
%. lifes, and after countermanded it, nevertheleſs 

the defendant in error carried it down to trial 
the ſame aſſiſes without a proviſo; and held good 
per cur. for he was an actor in the firſt ſuit, 
and is the party delayed by this means; and 
the iſſue was found for the defendant in error, 
and the judgment affirmed, and a precedent 


Was cited, wherein it was * done in a writ of 


ow out of Treland, 2 Lev. 5. 


| Treſpas, 
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Treſpaſs, verdict and judgment againſt five Judgment re. 
defendants in C. B. but one of the defen- ne 
dants died before the verdict. Error port per = 4 
the four ſurviving defendants; but the writ before verdidb. 
being ill, becauſe it did not ſer forth that 
the fifth defendant was dead, the plaintiffs in 
error prayed a new writ of error cor. vobis 
refiden. the plaintiffs on another day moved for 
2 ſuperſedeas, becauſe the writ was not a ſuper- This aurit no 
ſedeas of itſelf, as the firſt writ of error was; ſuperſedeas 
and a ſuperſedeas was granted, and the plain- | without ma- 
tiffs put in bail thereon ; error aſſigned that“ 
one of the five defendants died before verdict; 
iſſue and verdict thereon; but exception being 
taken to this writ of error, it was alſo quaſhed. 
Motion for a new writ of error cor. vobis re- Nough a 
fiden. and a ſuperſedeas, which was granted on writs of error 
putting in bail; but the ſuper/edeas was oppo- Os _ 
led as being the third writ of error; fed per 3 
car. this is the firſt writ of error coram nobis perſedeas. 
refden. for the other was void. Verdict for 
plaintiffs in error on the above iſſue. Judg- 
ment reverſed. Hil. 7 V. 3. B. R. has 0 
v. Stokoe. Carth. 367. 1 Koll. Abr. 755, 
wrong, as appears by 7. 117. and that 2 
337. is ſo, vide Lill. Ent. 278. vide 2 Lev. 
38. 3 Keb. 28. 1 Mod. 285. I Vent. 207, 
208. Carth. 369. Show. 349. Et. Q the _ 
ſolutions, Lambden v. St. "Joby, Hl. 
Geo. 1. Merrifield v. Wellen, Trin. 2 . 24 
Thompſon v. Lyon, Paſch. 4 Geo. 2. Herne v. 
Buſhel, Paſch. 6 Geo. 2. Week v. Smith, Trin. 
6 Geo, 2. Harris v. Burley, Paſch. 7 Geo. 2. 


- 1t4 © 
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W "Error from Ircland, 
Plaintiff "= HE method of compelling the plaintiff 
affign errors en 1 in the writ to aſſign errors, is by mo- 
cigliex. : n in court, and he will be ordered to aſſign 


errors within a week after ſervice of the rule: 

and if the plaintiff, his attorney or agent, 
cannot be found, the court will order that 
ſticking up the rule in the publick office, thall 

be good ſervice on the plaintiff in error. 
By like rule Nod the plaintiff in error muſt move the 
defendant to court for a rule for the defendant to Join in 


Jain, errors, and he has four ay to do it in after 
ſervice of the rule. 
Muſt he an On an aſſignment of errors from Ireland 


effdavit verit there muſt be an affidavit annexed, verifying 
Hure 5 the ſame. 

| If che judgment i 18 afiinted, aha record is 
offrmea, exe: tranſmicted to Ireland, and the court there a- 


cution muſt be wards execution. 
awarded in f 


Ireland. 


M. ſci. fa. ad No ſeire fatias ad audiendum errores lies here 
audiend. error, upon a writ of error on a judgment in Ireland, 
| but a rule ot court to aſſign errors. Butler 
a2ainſt Zanchy, Hil. 21, 22 Car. 2. Vide 2 
Keb. 590 
Of brieging i is When the tranſcript-is broughs over from 
and copying the Ireland, it is to be lodged With Mr. Hawley 
e e. che ſigner of the writs, from whom lirſt the 
plaintiff i in error, and then the Gefondant ! in 
Frror takes it out and copies it. 
OHoblaining If the plaintiff in error does not 1 in 
. & - the tranſcript, and thereby delays the defendant 
44 1 4 . of his execution, the defendant muſt obtain a 
WF certificate from Mr. Hawley, with whom the 
6 tranſcript 


#” 


6 


e S % we 


recuperet terminum, Sc. And reſolved, that 
E- there ſhould be a writ directed to the chief 


$ 


in the Court of King's Bench. 489 


tranſcript ought to be lodged, that the tran- 
ſcript is nat brought in; whereupon the cur- 
ficor will make out a writ de executione judicii 
directed to the chief juſtice in Ireland. 

I che judgment be affirmed with coſts, no Q execution on 
execution can be had here; an original exe- Ming the 
cution cannot iſſue into a foreign county, and“ et. 
this court cannot iſſue an execution into the 
county (in Ireland) where the action was 


brought in order to ground a teſtatum. 


Mich. 10 W. 3. B. R. Cool v. Lynch, Carth. 
V ; 
Ejectment in B. R. in Irelaud, judic. pro Of reverſing a 
def. error in B. R. in England, and judg- judgment gi- 


| | 's es 1.4 2 den for the de- 
ment reverſed, and judgment given quod quer. „ 


land. 
juſtice. in Ireland to reverſe that judgment, 


and commanding to award execution. Co. 


Car. 368. | | | 1 | 
The houſe of lords in Ireland have no ju- 
riſdiction to affirm, or reverſe any judgment 


' or decree, made in any court in that kingdom, 


Stat. 6 Geo. 1. c. 5. §. 2. 
Error in Parliament. 


Writ of error that is brought in the par- Hero a writ 
1 liament, is made returnable immedi- erer in par- 
ately, or upon a prorogation ad proximum ee 2 
parliamentum, becauſe that court, during the 2 
ſeſſion of ir, fits continually, and has no va- 


cation; and it is for the honour of that high 


court to be immediately attended, that they 
may do the ſpeedier juſtice; the proceed- 
ings there are very expeditious, there being 
Mo! | 2 
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no ire facias ; but upon a motion made in 
the houſe by one of the peers, a day is ap- 
Pointed for the plaintiff in error to aſſign his 
errors, and after iſſue is joined on i nullo 
eſt erratum, upon another motion made in 
manner aforeſaid, their lordſhips appoint a 
day for the hearing of the errors; at which 
day both parties muſt attend with their coun. 
ſel; but neither party muſt have more than 
two counſel to plead for him. 
Error lies not Error lies not from the court of Exchequer 
from the court to the houſe of lords, for the Exchequer 


/ Exchequer 

4 Wo. 500 $95 "> WR ee Salk. 51. wy Inſt. 21. 
lords. 

win Judg- Action in the court of King? s Bench by ori- 


ment revered ginal, judgment for the defendant on a ſpe- 
in parka cal verdict, and error brought in parliament; 
ey if the parliament reverſe the judgment, they 
yon ob Semen will give the ſame judgment as the court of 
ought to have King's Bench ought to have done. 0 v. 
dane. Bury, Carth. 180, 319. 1 R. Raym. q, | 
Show. P. C. 37. Q. How it would be if che 
judgment was upon a demurrer, and a writ of 
| inquiry neceſſary. Vide antea, fol. 
| Suing in the Debt for an eſcape, and judgment thereon 
e. . in C. B. error in B. R. and bail thereon, judg- 
4 er in par- ment affirmed, error in parliament; pending 
e which the plaintiff took out execution againſt 
contempt and the bail, who petitioned the houſe of lords 
breach of Pri. againſt the. attorney who took out the execu- 
82.5 tion, alledging it to be a contempt and breach 
e privilege. Reſolved, that it was a con- 
tempt and breach of privilege, and the plain- 
tiff's attorney ordered to make reſtitution of 
the goods taken in execution, which was ac- 


en done; but ms * being informed 


| 2 that, 


in the Court of King's Bench, 491 
: char the judges: held it no contempt. at law, 


ſpared the colts in this cafe as to the attorney 
who ſued out t the execution. 1 Fill. 685. 


8 as upon writs of error return: Proceedings on 
able in this high court of parliament, the 9 75 arr 
plaintifis therein often defire to delay juſtice, R 
rather than to come to the determination of 
the right of the cauſe; it is therefore ordered 
by the lords ſpiritual and temporal in parlia- 
ment aſſembled, That the plaintiffs in all 
ſuch writs, affen the ſame and the records be 
brought in, ſhall ſpeedily repair to the clerk 
of the parliaments, and proſecute the writs 
of error, and ſatisfy the officers of this houſe 
their fees juſtly due unto them, by reaſon of 
the proſecution of the'faid writs of error, and Errors 10 be 
the proceedings thereupon, and further ſhall ee in 8 
aſſign their errors within eight days after the _ tend 
bringing 1 in of ſuch writs with, the records 5 arti” 
and if che plaintiffs make default fo to do, 
then the ſaid clerk, if the defendant in ſuch 
writs require ir, ſhall record that the plaintiff 
hath nor proſecuted his writ of error; and 

that the houſe doth therefore award that ſuch 
laintiff ſhall loſe his writ, and that the de- 


# 
> 


fendant ſhall go without day, and that the 


record be remitted z and if any plaintiff in / diminution 
any writ of error ſhall alledge diminution, ge and 
and pray a certiorari, the clerk ſhall enter an yoo 
award thereof accordingly ; and the plaintiff 

may, before in nullo eſt erratum pleaded, ſue © ; 
forth the writ of certiorari in ordinary courſe, Certiorari 2s - 
without ſpecial petition or motion to this . withour p 
houſe for the ſame; and if he ſhall not pro- 3, returned in 
ſecute ſuch writ, and procure it to be re. ren days. 


turned 
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turned within ten days next after his plea of 

_ diminution put into this houſe, then-unleſs he 

ſhall ſhew ſome good cauſe to this houſe for 

the inlarging of the time for the return of 

Or bh bene ſuch writ, he ſhall loſe the benefit of the 

1 No 4 ſame; and the defendant in the writ of error 

proceed as if may proceed as if no ſuch writ of. certiorari 

none awarded. were awarded. Ordo dem. Procter. die Veneris 
13 Dre. 1661. 

Printed caſes The houſe taking notice, That upon ap- 

10 be fi ned. peals and writs of error, there have been o 


late feveral ſcandalous and frivolous printed 


| caſes delivered to the lords of this houfe : 


For preventing whereof for the future, it is 
this day ordered by the lords ſpiritual and 
temporal in parliament aſſembled, That no 

perſon whatſoever do preſume to deliver any 
printed caſe or caſes to any lord of this houſe, 


unleſs ſuch caſe or caſes ſhall be ſigned by 
one or more of the counſel who Ab 1880 at 


the hearing of the cauſe in the courts below, 
or ſhall be of counſel at the hearing in this 
houſe: And this order to be added to the 
roll of ſtanding orders, and affixed on the 
doors of this houſe and the courts in Weft. 


. minſter. Ordo dom. procer. dze Martis 19 Apri- 


lis 1698. 


No putting off Upon cnfidetation of the great inconve- 


4 day of bear- niencies ariſing by motions and petitions for 


ing withbut 
ee u Putting off cauſes, after days have been ap- 


days, and cath pointed for hearing thereof, it is ordered by 


tberegſ. the lords ſpiritual and temporal in parliament 

aſſembled, that when a day ſhall be appointed 

for the hearing an) (cate, appeal, or writ of 
e 


\ i het * "hs n * 
a p / 


in the Court of King's Bench. 


error, argued in this houſe, the ſame ſhall 
5 be altered but upon petition; and that 


o petition ſhall in ſuch caſe be received, un- 


leſs two days notice thereof be given to the 
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adverſe party, of which notice oath ſhall be 


made at the bar of this houſe: And it is fur- 
ther ordered, that this order be added to the 


roll of ſtanding orders. Ordo dom. procer. 
die Mercur. 22 Dec. 1703. 


Ondered, that in all caſts i upon writs. of c,,;; fare, 75 
error depending in this houſe, when diminu- be giver of 


tion ſhall. be at any time alledged, and a cer- certiorari's be- 
tiorari prayed and awarded before in #ullo *% 


eſt erralum pleaded, the clerk of the parlia- 
ments ſhall, upon requeſt to him made, give 


a certificate that diminution is ſo alledged, 


and a certiorari prayed and awarded there- 


upon: And it is further ordered, that this 
order be entered on the roll of the ſtanding 


orders. of this houſe. Ordo dom. ur. die 
Veneris 21 Bl. 50% 


Upon report from the committee of the hw , 
whole houſe, appointed to take into conſidera- are to proceed 
tion matters re lating to the proceedings on ©! bearing 


appeals. and writs. of error; it is ordered by * 


the lords ſpiritual and temporal in parliament 


cauſes. 


_ aſſembled, that at the hearing of cauſes for 


the future, one of the counſel for the appel- 
lants ſhall open the cauſe, then the evidence 


On their ide (hall be read 3 which done, the 3 | 
other counſel for the appellants may make 


obſervations on the evidence: Then one 
of the counſel for the reſpondents ſhall be 


heard, 
2 


acvarded 
concerning | 
writs of errors 
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heard, and the evidence on their (ide to be 
read; after which the other counſel for the 


reſpondents ſhall be heard, and one counſel 
only for the appellants to reply. Ord. dom. 


Procer. die en 2 Mart. acl 


Writ of error A writ of error fen ble in parliament, 


diſcontinued by diſcontinued by the prorogation of the par. 
prorogation, a liament: Another writ brought teſte the laſt 


ſecond ait m day of the ſeſſion, viz. 1 March, returnable | 


2 HE 19 November, the day to which it was pro- 


rogued. The court reſolved, that though 
the firſt writ was not diſcontinued by. any 
act of the party, yer this ſecond ſhould be 
no ſuperſedeas —— That a writ of error 
returnable ad proximum parliamentum could 


r 133 not be good; but here the parliament was 
. _ ad prox. par- prorogued to a day certain that in re- 


| ae no ſu- "goed of the length of time in. the return it 
periedeas. ſhould be no ſuperſedeas. I Vent. 31. 

When a ſecond If a writ of error be brought in the Ex- 
crit of error chequer chamber, and that being diſcontinued, 


@ ſuperſedeas, another is brought in parliament, this ood: 


nin ſuperſedeas.. But if a writ of error 


be brought in parliament, and that abates, 
and the plaintiff brings a ſecond, this is no 
ſuperſedeas, becauſe it is in the ſame court. 
I Jent. 100. 


Proregationof A writ of error teſte 30 Nov. ulli. return- 


| parliament 10 


e ene able in parliament 13 April next, the day to 


of a writ r . which the parliament was prorogued. Hake : 
error, The lords have lately declared, that a proro- 
gation does not determine a cauſe depending 

in parliament by writ of error; but that 
comes not to chis caſe, the writ not being re- 
turned, 


— 
1 * 1 n us "ey — * 
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turned. A writ of error returnable ad proxi- f 
mum parliamentum is not good; but otherwiſe 
if they are ſummoned or prorogued to a day 
certain. A writ of error bore teſte 10 Nov. Vi of error 
and returnable 1 Nov. prox, futur. and the with a long 
record was ſent into the Exchequer chamber, 7 = 

a mittimus indorſed upon the roll here; and 1 — 
it was reſolved execution might be taken out 
becauſe of the long return. 2dly, That tho? 
there were a mitlimus upon the roll, yer the 
record remained here until the return of the 
- writ to all purpoſes, 

The opinion of the court, the writ of er- 
ror was no ſuperſedeas, but would make no 
rule, becaule not judicially before them; but 
party muſt take out execution if he thought 
fit, and then, if the other ſide moved for a 
ſuper ſedeas, would reſolve the Point. 1 Vent. 

266. 2 Lo a0 

A writ of error does not determine by a Error not de- 
prorogation of the parliament. 2 Lev. gg, #rmined by 

If on a judgment in the Common Pleas, a I ere 
writ of error brought in this court, bail put garliament 9 
In according to che ſtatute, and judgment af- Judgment af- 
firmed, a writ of error be brought in parlia- ed in B. R. 
ment, the party muſt give a new recogni- „1. —_—_— 
z⁊zance, for the firſt recognizance does not in- 5 
clude payment of coſts to be aſſeſſed in the 


| houſe of lords. Sali. 97. 


6E ORGE the ſecond, by the grace of Scire facias 
God, of Great Britain, Francs and Ireland quatè execu- 
king, defender of the faith, Sc. To the 4, a 
ſheriff of Middleſex greeting: Whereas Mar- ment, removed 


maduke A. N in our _— before Sir Ed. out of the court 
, & ward of Common 
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Pleas by corit N kut. Sir J. P. knt. and Sir abn P. 


of error into 
the King's 


knt. our jultices of the bench at #eiminfer, 


by our writ, and by the judgment of the 
_ court, recovered againſt, Michael A. of 
pariſh of St. Pau! Covent. Garden in the 


=p Tn” of Middlefex, gent, two hundred 


pounds of debt, and ſixty ſhillings for his da- 


mages, which he had ſuſtained as well by oc- 


caſion of the detaining of that debt, as for 
his coſts and charges by him about his ſait in 


that behalf expended; whereof the ſaid Mi- 


chael was mites, as by the inſpection of 


the record and proceedings thereon, which we 
lately cauſed to come in our court before us, 


for certain cauſes concerning error, appears to 


us from record: And now, on behalf of the 


| faid Marmaduke in our ſaid court before us, 


we have been informed, that although the 


ſaid judgment be given in form aforeſaid, yet 
execution for the faid debt and damages ſtill 
remains to be made to him; whereupon the 
ſaid Marmaduke hath prayed us, that a pro- 
per remedy may be provided for him in this 
caſe: And we, being willing that what is juſt 
ſhould be done on this occaſion, command 
vou, that by good and lawful men of your 
bailiwic, you make known to the faid Niebel 
that he be before us, from the day of 
whereſoever we ſhall then be in Eng- 
land, to ſnew if any thing he has or knows 
to ſay for himſelf, why the ſaid Marmaduke 
- ought not to have his execution againſt him 


for the ſaid debt and damages, according to 


the force, form and effect of the ſaid recovery, 
it he ſhall think it expedient, &c. and further 
to do and receive what our ſaid court before 


1 


8 — 


in the Court of King's Bench. 
us ſhall then and there conſider of him in 
this behalf; and have you there the names 
of thoſe by whom you ſhall make known to 
him, and this writ. Witneſs, We... 


GEORGE the ſecond, by the grace of eber on 4 
God, of Great Britain, France and Ireland judement in 
king, defender of the faith, Cc. To the @n inferior 


mayor and bailiffs of the town of Northamp- 
ton greeting: Whereas Peter L. lately in our 
court of the town aforeſaid, before you with- 
out. our writ, and by the judgment of the 
fame court, recovered againſt Francis S. eſq; 
thirty-ſeven pounds ſix ſhillings and nine- 
pence, for his damages which he ſuſtained 
as well by occaſion of the not performing 
certain promiſes and undertakings lately made 
to the ſaid Peter L. by the ſaid Francis S. as 
for his coſts and charges, by him about his 
ſuit in that behalf expended, whereof the 
ſaid Francis S. was convicted, as by inſpection 
of the record and proceedings thereupon, 
which we have lately cauſed to come in out 
court before us, for certain cauſes concerning 
error, appears to us of record: And now, on 
the behalf of the ſaid Peter L. in our ſaid 
court before us, we have been informed, that 
although the ſaid judgment was given in form 
aforeſaid, yet execution for the ſaid damages 
| ſtill remains to be made to him; whereupon 
the ſaid Peter IL. hath humbly intreated us 
for a proper remedy to be provided for him 
in this behalf: And we, being willing that 
what is juſt ſhould be done in this behalf, 
command you, that by good and lawful men 
df the bailiwic of the town aforeſaid you 
EE Et K K make 
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Joy known to the ſaid Francis S. that he 
be before us from the day of 


Vhereſoever, Sc. to ſhew if any thing he bh 


or knows to ſay for himſelf, why 5 ſaid 
Peter L. ought not to have his execution 
. againſt him for the ſaid damages, according 


to the force, form and effect of the ſaid re- 


covery, if he ſhall think it expedient, Ge. 


and habe to do and receive what our ſaid 


court before us ſhall then and there conſider 


of him in this behalf; and that you have 
there the names of thoſe by whom you ſhall 

make known to him, and this writ, Witneſs, 
G. 


Non- proſs of: And afterwards, to wit, on n Wedneſday next 


ter two ſci. 
fa's in error 
on ejectmenti. 
Lilly's Entr. 
224, 236. 


Hanſ. Entr. 


158. 


Firſt ici. fa. 


after three weeks, from the day of the Holy 


Trinity in this ſame term, before our lord the 
king at Weſtminſter the ſaid George Davery 


comes in his proper perſon, and ſays, that 
execution of the ſaid judgment ſtill remains 
to be made to him; therefore he prays the 
writ of our lord the king to be directed to 


the ſheriff of the ſaid county of Surrey, to 


warn the ſaid Elizabeth to be before our 
lord the king, whereſoever, Ec. to ſhew if 


any thing ſhe has or knows to ſay for herſelf, 
why the faid George ought not to have his 


execution thereof againſt her, as well of the 
ſſeſſion of his ſaid term yet to come of and 


In the ſaid tenements, with the appurtenances, 
as of his damages, coſts and charges, accord- 
ing to the force, form and effect of the ſaid 


recovery; and 1t is granted to him, Cc. By 
which it is commanded to the ſheriff of the 
county of Surrey, that by good and lawful 
| 88 

1 


2 "3 * 


in the Court of King's Bench. 499 . 


men of his bailiwic he make known to the 


faid Elizabeth, that ſhe be before our lord 
the king from the day of St. Michael in thtee 
weeks, whereſoever, &c. to ſhew in form 


aforeſaid, if, Sc. And further, Sc. The 


fame day | is given to the ſaid George, Sc. At 
which day before our lord the king at Net- 
minſter, the ſaid George comes in his proper 
perſon ;/ and the ſheriff of the ſaid county of Returned 
Surrey, to wit, A. B. eſq; returns that the ſaid nihil. 
Elizabeth Arnold has nothing in his bailiwic 

by which he can make known to her, nor is 

ſhe found in the ſame, and ſhe does not come: 
Therefore, as before, it is commanded to the Alias {ci fa: 
ſheriff of Surrey, that by good, Sc. he make 
known to the ſaid Elizabeth, that ſhe be be- 

fore our lord the king on the octave of St. 
Martin, whereſoever, Cc. to ſhew in form 
aforeſaid, if, Sc. And further, &c. The 

ſame day is given to the ſaid George, Oc. 

At which day before our lord the king at 
Meſtminſter, the ſaid George comes in his pro- 

per perſon: And the ſheriff of the ſaid coun- Nihil -e: 
ty of Surrey, to wit, the ſaid A. B. eſq; like- turned. 


wiſe returns, that the ſaid Elizabeth has no- 


thing in his bailiwic by which he can mak 
known to her, nor is ſhe found in the eme 


and the ſaid Elizabeth, although on the fourth 
day of the plea ſolemnly required; came not, 


but made default; and upon this the aid 

George ſays, that the ſaid Elizabeth hath net 

yet aligned error or errors in the faid re- of 
cord and proceedings: Therefore a day is Day appointed 
given to the faid parties before our lord the 7 an 
king at Weſtminſter until Wedneſday next af- errors. 


ter fifteen days from the day of St. Mar- 


K k 2 in, 
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iin, to wit, to the ſaid Elizabeth to aſſign 


Plaintiff in 
error males 


default. 


error or errors in the ſaid record and proceed- 


ings, Fc. At which day before our lord the 


king at Weſtminſter, the ſaid George comes in 
his proper perſon, and the ſaid Elizabeth at 
that day ſolemnly demanded came not, but 


- likewiſe made default; nor has ſhe further 


F udgment. 


Coffs. 


_ proſecuted the ſaid writ of error againſt the 
ſaid George: It is therefore conſidered, that 


the ſaid Elizabeth be in mercy, and that the 
ſaid George have therefore his execution againſt 


the ſaid Elizabeth, as well of the poſſeſſion 


of his ſaid term yet to come of and in the 
ſaid tenements with the appurtenances, as of 


his ſaid damages, coſts and charges, according 
to the force, form and effect of the ſaid re- 
covery, Sc. And it is further conſidered, 
that the ſaid George recover againſt the ſaid 


Elizabeth five pounds and ten ſhillings ad- 


Judged to the ſaid George by the court of our 
lord the king now here, according to the 
form of the ftatute, for his damages, coſts 
and charges, which he ſuſtained by occaſion 


of the delaying the execution of the ſaid judg- 
ment, by pretence of proſecuting the ſaid writ 


of error; and that the faid George likewiſe . 


have thereupon execution, Ic. 
Vide poſtea more precedents. 
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Audita querela. 

A N audita querela is a new kind of action, I, what caſe 

. and commenced only 10 E. 3. it doth as audita que- 
not lie where there is any other remedy at rela let. 
law for the plaintiff, either by plea or other- 

wile, 1 Raymond 89. 1 Inſt, 290. 5. 

Any perſon bound by ſtatute or recogni- 
zance, or againſt whom a judgment is given, 

that hath a releaſe, or other matter in wri- 

ting, or any matter in fact whereby he ought 
to be diſcharged and releaſed, but hath no 
day in court to plead the ſame, ſhall have 

this writ, which iſſues out of the Chancery, 
directed to the judges of this court, or of the 

Common Pleas; nd is in the nature of a com- 

miſſion to the judges to call the parties be- 

fore them, hear the complaint, and to do 

right. | 3 3 

If on a judgment in this court, and a writ I in debt on ] 
of error brought thereon in the Exchequer @ judgment, | 
chamber, the plaintiff in the original action be p 
brings debt on the judgment, and recovers a he of Fade: | 
judgment thereupon, and afterwards the firſt nt be after- 
judgment is reverſed on the writ of error, an wards re- 
audita querela may be brought for relief againſt 7% on writ 


F Tc j of error, au- 
| this ſecond judgment. dita querela. 


2 | | | 32 . 
If after judgment againſt the bail the 7 zer fr bait 
judgment againſt the principal be reverſed aer the re. 


or ſatisfied, the bail may have an audita verſal of the 
; | judgment a- 


querela. | | gainff the 
| | principal. 
KK zͤ; 


— 
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Fer bail if as Judgment in debt againſt Hallowoy, who 
* U age: 7 died, not having ſatisfied the debt or ren- 
is bas . 2 dered his body; a ſcire facias iſſued againſt 
Pony the bail, and after two zibhils execution was 
awarded, whereupon they brought an audita 
 querela, and becauſe no capias ad ſatisfaciend. 
had been awarded againſt Halloway, they had 
judgment. Hi. 40 Elis. B. R. Habs v. Ted. 
1 caſtle, Cro. Elix. 597. 
Agalt agai If an action be brou be . A. for a 
AS 4 treſpaſs committed by Fm femul cum B. and 
r * judgment be obtained thereupon. and after- 
lies. wards the plaintiff releaſe B. an audila querela 
lies for A. on this releaſe. 
1: lies for one Tf one be taken in execution, and after- 
Jet at large on wards fer at liberty by the plaintiff, and then 
an execution, taken again upon the ſame execution, he 
| again, — may bring his audita querela to be enlarged; 
for the execution was diſcharged, and being 
once diſcharged is diſcharged for ever, and 
ſuppoſes a ſatisfaction. 
- Ti lies ub a If at niſi prius in treſpaſs a verdict be found 
releaſe after for the plaintiff, and damages aſfeſſed, and 
raven gf and before the day in bank the plaintiff releaſe to 
bank. is the defendant all actions and demands, and 
afterwards prays judgment, and ſues execution 
' thereupon, the defendant upon that releaſe 
_ ſhall have an audita querela. 5 
Where an au· An audila querela lies not after judgment 
5 >; ao upon a matter which might have been pleaded 
- before; but where the party was condemned, 
and had no day in court to plead it, an au- 
= dia querela lies, Cro. Eliz. 25. Antica 
Her award Where a defendant had matter which 
4 1 yy might have been pleaded to a ſcire facias, and 
kei. beck . has loſt the benefit of that by an award of 
5 execution 


in the Court of King's Bench. 507 
execution upon a ſcire feci returned; he is turned, defen- 
eſtopped for ever, and can never have an op- _ CO 

FF. | . Tp | ave advan- 
ortunity or means to let himſelf in to take , ,- one 
advantage of that matter; but where it is an pd to 
award on two zibils returned, he may relieve at; other- 
himſelf by audiza querela; and the court will %, Ser two 
fave him that trouble, and relieve him, upon“ 
motion, unleſs the ground of his audita que- 
rela be a releaſe, or ſome ſuch matter of fact 
as may be proper to be tried, W 
No writ of audita querela for any cauſe No audita 
whatever fhall be allowed but in open court, querela zo be 
and on motion. Fyin. g Fac. 1, > 


y » 


open court, 


An audita querela is no ſuperſedeas, and Audita que- 
therefore execution may be taken out, unleſs rela 7 0 ſu- 
a faperſedeas be ſued forth; and if che audit Petſedeas. 
querela be founded on a deed, it muſt be 
proved in court before a ſuperſedeas ſhall be 
VTV 

If an audita querela be founded upon a re- Preceſi in au- 
cord, or the party be in cuſtody, the proceſs dita querela. 
upon it is a ſcire facias; but if it be grounded 
on a matter of fact, or the party be not in 
cuſtody, and only brought quia time, the 
proceſs is a venzre and diſtreſs infinite. 

One in execution may be bailed on an au- Bail on audita 
dita querela, but muſt procure four perſons querela. 
to become bail for him. = 
Bail ſhall not be taken on an audila querela Ne bail taken 


but in open court, and by ſpecial motion, e audita que- 
| | on. rela but in 


Trin. 9 Jac. 1. Z : | - court and on 
Eagle being taken in execution upon A en. 
judgment on a ſcire facias againſt him as bail %, fan; bait 
of Ogle, brought an audita querela ſuggeſting ,,j;,ved on au- 
his infancy, and the writ being brought into dita querela. 
Kk4 court 
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court he appeared in propria perſona, and 


moved that he might be inſpected and his 
witneſſes examined; his mother ſwore that he 
Was at that time twenty years old and no 


Of admitting 


one in execution 


10 bail on an 
audita que- 
rela. 


more, and a maid ſervant gave circumſtan- 


tial evidence to the fame purpoſe; where 
upon it was moved that he might be bailed. 
Curia: *Tis matter of diſcretion eit her to 
admit him to bail or to refuſe him, he being 
in execution; but if he had brought his au- 


dita querela before he had been taken in exe- 


cution, he muſt have had a ſuperſedeas of courſe. 


The court requiring the evidence to be 
ſtrengthened by a copy of the regiſter of his 


birth, he appeared again in Michaelmas term 


in cuſtody, and a copy of the regiſter being 


roduced and proved, and the mother and 


the maid ſervant giving the ſame evidence, as 
before, he was diſcharged. Trin. 5 W. & M. 


„ Lond V. 8 Cartb. 278. 


N . =Y 
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The form of the bail-piece on an audita The form of 
. querela. 3 LK the bail piece, 


[Hilary term in the thirty firlt year of king George the. 


_ | Marſh. (1 wvir.) J. L. of, Kc. is delivered on Bai! 
| 70 proſecute with effect a writ of audita querela | 
brought by him to be diſcharged of and from a 
Judgment given againſt him in the court of our, 
f Mord the king, before the king bimſelf, at the ſuit 
of one J. W. for foe hundred pounds of debt, and 
for damages, cofts and charges is | 


| J. D. / Ec. gent. 
5 | | ; F. - 2 &c. ent. 
| J. _ . | G. . 7 be. goat. = 
| | 3 | and 1 
* J. K. of, &c. gent. 


—_— 


You ſeverally acknowledge yourſelves to The condition 
owe F. V. the ſum of one thouſand pounds, J the recog-, 
Upon condition that the ſaid F. L. ſhall #9 . 
proſecute his ſuic with effect, and if he ſhall. 
be convicted, or make default in the premiſſes, 
that he ſhall pay the condemnation money, 
or you ſhall do it for him. 3 . 
* Are you content? 


= I apprehend that the plaintiff in the audita 


guerela cannot be ſurrendered in ihe or 


6 


Che Attomey's Phattice | 


his bail, though the contrary Fs by ſe- 


| veral entries I have ſeen. 


Entry of the 


furmiſe and 
 Fecognizance 
on a dri of 
audita que- 
rela. | 
Defendant 
brought in cu- 
Hody ta the 
bar of the 
court. 


Our jord the king ſent to his 4 aſ- 
ſigned to hold pleas before the king himſelf, 
his writ cloſe, in thefe words, to wit, George 


the ſecond, c. and ſo recite the whole writ 


of audita gacrela) : 
Afterwards, to wit, on he. day of - 
in that ſame term before our 
| lord 'the king at MWaſtminſter, the ſaid J. S. 


comes in his proper perſon, being 2 to 
the bar here, under the cuſtody of 


eſq; marſhal of the Marſhalſea of our Jord 


farther detained in the ſaid priſon by pretente 
of the ſaid execution, becauſe he ſays, that 


Surmiſis that 
he rendered 
bimſelſ in exe- 
cation. 


the king, and ſays, that he ought not to be 


after the faid judgment was given againſt him 
the faid T. S. at the ſuit of the ſaid T. H. for 


the debt and damages aforeſaid, he the ſaid 
T.S. (on ſuch a day) i in the year of 
the reign of our ſaid ſovereign lord George 

the ſecond, now king of Great Britain, c. 


in the court of our ſaid lord the king, be- 
fore the king himſelf, the ſaid court being 


then at Weſtminſter in the county of Midale- 


And wwas com- 
mitted to the 
cuſſody of the 
marſbal. 


ſex, rendered himſelf to the priſon of the 
marſhal of the Marſbalſea of our ſaid lord 


the king for the ſaid debt and damages; and 
he the faid T. S. then and there prefent in the 


ſaid court, was by the ſaid court of our faid 
lord the king committed to the cuſtody of 
then marſhal of the Marſpalſea 


i our aid lord the king, before th king 
himſelf, im execution for the ſaid debt and da- 


mages there to remain bac} the faid T. . 


ſhould 
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ſhould be fully ſatisfied of the debt and da- 
mages aforeſaid: And nee to wit, on Voluntary 
the-; 55.3 day of then next eſcape by the 
enſuing, the ſaid. W marſhal] per- 2 
mitted him the ſaid T. 8. being in priſon in 
execution for the ſaid debt and damages as 
aforeſaid, to eſcape out of the ſaid priſon; 
and to go at large; whereby the ſaid 7. §. 
was diſcharged from the ſaid execution; and 
the ſaid T. S. being diſcharged from the faid 
execution in form aforeſaid, the ſaid: T. H. 
afterwards, to wit, on the day of 
| iin the year aforeſaid, at B. in 
che county aforeſaid; cauſed him the faid 
T. S. to be taken by Len of the ſaid judg- 
ment, and to be committed to the cuſtady of 
the marſhal of the Marſtalſea of our ſaid 
lord the king, in execution for the ſaid debt 
and damages; and the ſaid T. S. prays that he 
may be diſcharged from the ſaid priſon, and 
of the ſaid debt and damages, Se. But be- 
cauſe it is unknown to our court before us, 
whether the allegation of the ſaid T. S. be true 
or no, it is commanded to the ſheriff af Mad. Sci. fa. a- 
aleſexs, that by good and lawful men, Cc, warded. 
he make known to the ſaid T. H. that he be 
before our lord | the: king from the day of 
Eaſter in fifteen days, wherefoever he fhall 
then be in England, to ſhew, if any thing he 
bas or knows to ſay for bimfelf, why the aid | 
T. S. ought not to be diſcharged and delivered 
from the ſaid priſon, and of the ſaid debt 
and damages, &c. and further to do and re- 
2 what, Cc. The ſame day is given to Hehvered on 
the ſaid 7. S. Fc. And upon this came E. bail. 
and B. bail in their prone perions, and be- 
| Came 
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came bail for the ſaid 7. S. to have his body 


before our lord the king at the ſame ae, | 
Sc. and fo from day to day, until, Sc. each 
of the ſaid bail under the penalty of 1041. 
which ſaid ſums the ſaid bail acknowledged, 
and each of them by himſelf acknowledged 
to be made of their and each of their lands 


and chattels, and to be levied to the uſe of 


the faid T. H. if it ſhould happen that the 


faid J. S. ſhould not perſonally appear on the 


premiſſes at any day appointed, or to be ap- 
pointed for him by the court of our lord the 
Ti now here, or ſhould not proſecute his 


ſaid writ with effect; or if it happen that 
judgment be given for the ſaid T. H. againſt 


the ſaid 7. S. Sc. he do not render himſelf 
on that occaſion to the priſon of the marſhal 


of the Manſbalſea of our ſaid lord the king, 
before the king himſelf, &c. or do not pay 


the ſaid 1047. to the aid T. H And be it 


known, that the writ of our lord the king 
in this fame term, before our faid lord the 


king at Weſtminſter, is delivered of record to 
the under ſheriff of the county of Middleſex 


Preſent here in court, to be executed in form 


of law, Sc. At which day before our lord 


Return ſeire 
we. 


the king at Weſtminſter the ſaid T. S. came in 
his proper perſon, and the ſheriff returned, 


that he had made known to the ſaid T. H. by 
F. D. and J. F. good, Fc. which ſaid T, H. 
according to the notice given him in his be- 
half, on the fourth day of the plea, being 


ſolemnly demanded, allo came in his proper 


perſon, and thereupon prays a day to im- 


parle; and it is given to him, &c, And 
upon this a day is given to the ſaid parties to 


in the Court of King's Bench. dog 
be before our lord the king, on the morrow 
of the Holy Trinity, whereſoever, Sc. to wit, 
to the ſaid T, H. to imparle, and then to an- 
ſwer, Cc. And upon this came, Sc. and 
became bail to have the body of the ſaid T. S. 
before our lord the king on the ſaid morrow 
of the Holy Trinity, whereſoever, Sc. and fo 
from day to day, until, Sc. each of the ſaid 
bail body for body, &c. ee 
And upon this, before our lord the king Eat of the 
at Weſtminſter, came N. B. R. R. S. B. and recagnixance 
Ke. T. in their proper perſons, and became *” fp S 
bail to have the body of the ſaid R. M. be- Ten men 
fore our lord the king at the ſame time, and 
ſo from day to day, until, Sc. and that the 
aid R. M. ſhall proſecute his ſaid writ of 
audita querela with effect, each of the faid 
bail under the penalty of the ſeveral condem- 
nations aforeſaid : And further, if it happen 
that judgment be thereupon given againſt the 
ſaid R. M. then the faid manucaptors grant, 
and each of them for himſelf grants, that the 
ſaid ſeveral debts and damages be made of 
their and each of their lands and chattels, and 
be levied to the uſe of the ſaid R. H. if it 
happen that the ſaid R. M. does not ſatisfy 
him the faid ſeveral debts and damages. 
From which day the ſaid jury between the Judgment on 
ſaid parties on the plea aforeſaid, were there- an audita que- 
upon reſpited between them before our lord * 2 
the king, until on the morrow of the Holy „“ 47 bar. 
Trinity then next enſuing, whereſoe ver, Sc. 2 
for default of the jurors, &c. on which mor- 
row of the Holy Trinity before our lord the 
king at Weſtminſter came as well the ſaid 
F.C. in his proper perſon, as the ſaid 7. — 
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buy his attorney aforeſaid z and the jurors of 


the faid jury being demanded likewiſe came, 


who to ſay the truth of and upon the premiſ- 
ſes being choſen, tried and ſworn, ſay upon 
their oaths, that the ſaid E. P. efq; late ſhe- 
riff of the county of C. permitted the ſaid 


F. C. to eſcape and go at large out of the ſaid 


priſon 1 in manner and form as the ſaid J. C. 


in his diſcharge of the ſaid execution has al- 


ledged: Therefore it is conſidered, that the 


ſaid 7. be intirely barred from all execution 


wWluhatſoe ver by pretence of the ſaid recovery; 


and that the faid J. C. be diſcharged from the 


laid execution, c. 


Auuiber form. It is therefore nden 0 that * ſaid 


Plaintiff be diſcharged from the execution of 
the faid debt and damages, and be delivered 


out of the priſon, in which he is detained on 


that account, Sc. Mich, 4 & 5 Jac. : ff Rot. 


117. Dyer 194- 
Amther form. It is 2 conſidered, that the aid G. 


have no further execution againſt the ſaid J. 


or againſt any of the lands, tenements, goods 
or chattels of the ſaid J. by pretence of the 

ſaid recognizance ; and that the ſkid G, be 
intirely barred, from having any execution 


e by pretence of the ſaid recogni- 


Zzance; and the faid V, and all his lands, te- 
© nements, goods and chattels be intirely dif- 


charged from ſuch execution, Gc. 


No cofis or da- No damages or (colts can be given to a 


mages. plaintif on an ines See Dver 194. 


As to reflita- Whether the plaintiff in an audita guerela, 


tor pn z, il iy be found for big. all ave reſiutin, 
J or no, there being no ſuch thing mentioned 
0 ä in the judgment, lee 1 $14. 74. Nl. 4. I Keb. 


245. Pl. 4. 260. os 39. If 


3 no Is LOO SROR I OY Pr RS c c,, W \1 LY 


«. « 


in the Court of King's Bench, 51 
If che plaintiff in an audita querela be non- If plaimiff 
ſuited, though he may have a new writ of 2 %ited, can 
audita querela, he ſhall a no ſuper ſeaeas to oer, : 
ſtay execution, 
Per curiam; Where an . guerela is Proceſs in au- 
brought by a perſon actually in execution, or 2 
if at large, and he founds his writ upon ſome = 
deed of the other party, in both theſe caſes a 
ſeire faciasß is the proceſs. | 
But where it is brought by a perſon at large, 

and upon a bare ſuggeſtion of matter of fact, 

there the only proceſs is a venire facias, = : 

upon that a diſtreſs infinite. Paſch. 6 W. & 

M. B. R. Clerke v. Moor, Carth. 30g. Salt. 

2. 

- Judgment for 900 l. againſt the anceſtor Heir may 
who pays it, and dies, not having taken a and; 
releaſe or deed upon the payment. Reſolved, Aa 
the heir may maintain audita querela upon payed by his 
this payment, though no deed or ſpecialty. ancgfor. 
Drake, againſt Ward, Hil. 20, 21 Car. 2. 

2 K, S. 


. Adminiſtrator recovers in trover, counting Audita quere- . 


of his own poſſeſſion 3. but before execution 12 on & Judg- 
adminiſtration 1s revoked, and the defendant, 4, mini- 
brings audita querela ; and adjudged it lay, ratur, the ad. 
for though he bringing it of his own poſleſ- miniſtration 
ſion need not name himſelf adminiſtrator, yet being revoked. 
the damages recovered are aſſets; ſo where 

baron and feme executrix recover, the feme 

dies before execution, the baron ſhall” not 

have /czre facias. 1 Cro. 208, 227, 464. 

Turner and Davis, entered Paſ. 22 Car. 2. 

70, 576. 1 Danv. Ar. 636. p. 19. 2 Saund, 

148. 1 * 62, 2 Keb. 668. e 


Battery 


ment recovered 
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Audita quere- Rs againſt the two defendants, verdict 


la on. lack. tat the aſfiſes for the plaintiff, who after the 
nifi prius, and before the day in bank, in 


ment, plea nul 


tiel record, be 
judgment nt Conſideration of 10/7. executes a releaſe to 


being entered, Baker one of the defendants z Meredyth the 


ordered that it other defendant, to have advantage of the 


= 1 releaſe after the day in bank, and before 


time, or not at judgment entered, ſued out an andita querela, 
ell, put in bail, and declared as of the judgment 
entered ; the plaintiff in the original action 


pleads nul tiel record; the plaintiff in the 
audita querela moved, that the plaintiff in the 


original action might bring in the paſtea and 
enter judgment, or Aken Meredyth ſhould do 


it for him. Per cur” Let the plaintiff in the 
original action enter his judgment within ſuch 
a time as of the day in bank, or let it never 


be entered, and then let the "A on the audita 


querela ſtay. | Ranfere againſt Meredyth and 


- Baker, Poſ. 26 Car. 2. & 1 Mod. 111. 
Where the One in Northumberland lent money, and 


court gave re- 
e ee for ſecurity accepted a judgment, the money 


audita querela. 


promiſe to acknowledge ſatisfaction; and this 
was proved before the ſecondary; yet the 
plaintiff took the defendant in execution, and 


he remains in priſon. Wild and Cur. (Twiſden 


abſent) The proper remedy is by audila 


querela z bur let the plaintiff pear here the 
next term to ſhew cauſe why 


acknowledge ſatisfaction on record. Anony- | 

mus, Mich. 29. Car. 2. 
Scire facias The plaintiff taken in execution brings 
tele before audita querela, teſte 21 Nov. A ſcire facias 
audita querela, iſſues teſte 6 November. The defendant ap- 


Sa 


was paid within a day or two after it became 
due, and the party gave an acquittance, and 


e ſhould not 


in the Court of King's Bench. «17 
rs and demurs, and moves for cauſe,” that 
— of the ſcire facias' is before the hu. 
dita _ _ allocatur; for here the ee 
acias being but to compel the party ro 
— and anſwer the audita ier ln e 15. 
mne has helped the defect of the proceſs; 
bur upon a ſcire facias upon a judgment ir 
may 'be/othierwiſe, becauſe another judgment 
is to be grounded upon it; and if ſuch a 
ſtire: faciut be teſted out of term it is all 
gs. r _ Lge, bc 1 21 Car. 2. 


1+ 1 r 1 ; * 


5 * . 
* — * 7 » - 4 % „* &# * Y * * 8 * was 
ww &k- # . F $4. 


6 — 
N . 7 3 8 F * * ? 


TY}, 4 * 201 #.- 9229 


" Wager of f ant e 386 
"1 + 4 8 * 


9 b | 4 


againſt one upon ſome ſimple con. dant ß 
matt Vetwech⸗ the” patties without deed} or wage bt le 
tecord, there the defendant 'may wage his law 
by. ſwearing in court in the preſence. of his 
rgators, that he owes not the money, 

105 any peny thereof, in manner and form as 
the plaintiff hath declared. | D 

On debt for the penalty of | a by-law ike Wager of law 
by a rorpbtation, the defendant ſhall not wage % ot in de- 
his law, becauſe it is founded on the wrong of Xe 3 : 
the party, in not ſubmitting to the order of außere a aura 
the government of the corporation, and ariſcsis ſuppoſed: 
from the defendant's contempt and difobedt- 
ence; and in ſuch caſes no wager ought to be 
allowed; ſo in debt for an eſcape, for it ſup- 
poſes a wrong; ſo in debt for ſubſtraction of 


tithes 3 ; ſo it is in debt on a devaſtavit. 


11 No 
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Wager lies in No wager lies but where the debt ariſes 
„ An from a ſimple contract that is ſectet, and not 
ceived of a, where the action is founded on any thing that 
7 f — is notorious, - In account, if the receipt was 
by the hands of the defendant, he may wage 

his law, not if by the hands-of a third per- 

ſon; but in bailment, though by the hands 

of a third perſon, the defendant may wage 

his law, | becauſe the bailment is not traverſa. 


ble, -but the derainer and the re-delivery may 


de private. 
In debt ſur fo debt on an enen where the ſub- 
arbitrament. miſſion is by parol, the defendant may wage 
his law, for the ſubmiſſion may be ſecret. 
In dibt fir an In debt for an amerciament in a court-ba- 
 enerciament ron, the defendant may wage his law, becauſe 
re @ court. the matter is of ſmall value, which concerns 
„%; the lord only, and tranſacted. in pais, which 
But not on a might be without his knowledge; but in debt 
jadgment in a on a judgment in a court · baron, the defendant 
court-baron. cannot wage his law, for the Judgment could 
not be but by. confeſſion or verdict. - 
Lies not in In debt for rent on a leaſe parol the defen- 
debt for rent. dant cannot wage his law, becauſe his occu- 
pation is notorious; and ſo it is in account 
a gainſt a bailiff for the ſame reaſon. 
Nev in debt My In debt by a gaoler againſt his priſoner for 
a gaoler for meat and drink, the defendant cannot wage 
— his law, becauſe, the defendant 1s 1n durance, 
oy” aand the plaintiff cannot take ſecurity from 
dim for repayment, for a bond will be void, 
and he muſt be ffn with a Prpmiſe. Salk, 
68 3, 684. 


5 Suſſes, 


in the Court of Ring's Bench. 5 ; 


Suſſex, to wit, Thomas Delves complains of Healer a. 


William Gunner, being in the cuſtody of the 


marſhal of the Marſbalſea of our lord the king 3, 
before the king himſelf, of a plea, that he Lili. Ent. 
render him reaſonable account from the time 
he was bailiff of the ſaid Thomas ; for that, 


to wit, that whereas the ſaid William Gunner 
was bailiff of the ſaid Thomas at Eaſthoadly in 
the county aforeſaid, from the third day of 
March in the year of our lord 


until the thirtieth day of the ſame month of 


March, and during that time had received of 


the goods, wares and merchandizes of the 
faid Thomas, by the hands of the ſaid Thomas, 


the proper goods, wares and merchandizes 


following, to wit, five bags of hops contain- 


ing twelve hundred weight, two quarters, and 
rwenty-two pounds of hops to the value of 
forty-nine pounds and ten ſhillings of lawful 


money of Great Britain, to merchandize and 


diſpoſe of for the ſaid Thomas; and to render 
the ſaid Thomas reaſonable account thereof, 
when he ſhould be thereunto required : Ne- 
vertheleſs the ſaid William, although often re- 


quired, Fc. has not rendered the ſaid Thomas 
reaſonable account thereof, but to render him 
the ſame hath altogether refuſed and ſtill doth 
refuſe : Wherefore the ſaid Thomas ſaith he is 


the worſe, and hath damage to the value of 

one hundred pounds: And thereupon he 

brings ſuit, Sc. 20 „ 
And the ſaid William, by 


in 


i baili 
E 


iff. 


467. 


his attorney, comes and de- Fa in bar 


fends the force and injury, wh 


| 2 that 


en, Sc. and ſays, 2 bal.” | 


Che Attomey's Pꝛackite 
ea has be never was bailiff of the ſaid Thomas, 
% -—of-ahe goods, wares and merchandizes afore- 


2. 8 
3 


Rid of che ſaid Thomas, nor of any parcel 
eof, in form as the ſaid Thomas: has above 
declared againſt him; and this he is ready to 
defend againſt him and his ſuit, as the court 
of our lord the king here ſhall. conſider: 
Judgment PFherefore it is conſidered, that the ſaid Wil. 
that the drfer- Im wage to him thereof his law, himſelf 
dant wage his Bei 
| ng the: twelfth hand, . pledges of the law 
Jobn Den and Richard Fen, and come with his 
la here * on Thur/dky next after three werks 
from the day of St. Micbael: And it is told 
ro the ſaid attorney of the ſaid William, that 
he have then here at the fame day the faid 
William in his e oy * paſta his 
1 


15 Frida next alter bee ecke from the ay 
of St. e in the b 1 


By of, Oc. 


Delves Ic 18 ordered, 3 a non 1 
© againſt | be. recorded on the motion of 
» Gunner... 


bi And the fad D. E. fike alen de. 
Nir debet per fends the force and injury, when, Ec. and 
legem. ſays, that he des not owe the ſaid 2. B. [the 
pfaintiff] che ſkid hundred pounds, nor any 

peny thereof, in manner and form as the ſaidt 
A. B. has above lained againſt him; and 
this he is ready to defend againſt the faid 
A. B. and his ſuit, in ſuch manner as [the 
court of our lôrd the king here [ſhall con- 
hr 4 Ts Tider : It is therefore conſidered, that the faid 

Au ge 0 D. D. E. wage to him his law, himſelf —— 


a * No fack turn now, p. 77. 


139 


law, 


twelfth 


in the Court ot King's Bench. *%i7 
twelfth hand, and come with his law before 
the lord the king! at Weſtminſter, on next 
after pledges of the law John Doe and 
Richard Roe: And it is told to the attorney 
of the ſaid D. E. that he have before oùr 
lord the king at that day the ſaid D. E. in his 
proper perſon, to perfect his law thereupoh, 

Sc. The ſame day is given to the ſaid A. B. 

at the ſame place: At which day before our 

lord the king at Weſtminſter came as well the 

ſaid A. B. by his attorney aforeſaid, as the 

jad D. ZE. in his proper perſon ; and upon 

this the ſaid D. E. perfected thereof his law, Dy/zndan? ber. 
himſelf being the twelfth hand, as he has above Bis law, 
waged it. It is therefore conſidered, that the Fudement 
ſid 4. B. rake nothing by his ſaid bill; but ##erexpor. 
for his falſe complaint be in mercy, and that 

the ſaad D. E. go thereupon without day, 66. 

If the plaintiff be nonſuited, then after Men * if 
the word (Meſiminſter) ſay, The faid D. E. non . 
came in his proper perſon; and the faid 4. B. 
although at the ſame day ſolemnly demanded, 
came not, nor did he further proſecute his 
ſaid bill againſt the ſaid D. E. therefore, &c. 

Judgment and coſts, as is uſual in on-profſes. 

If the defendant wages his law inſtanter, Defendant 
then after the judgment for the defendant to ng, 
wage his law, ſay thus: And upon this the e 
faid D. E. prays that he may be admitted tio »2 
wage his law thereupon inſtantly; and he is 
admitted, c. and upon this the ſaid D. E. 
here in court perfected his law thereupon, Sc. 

It is therefore, &c. 

When the defendant wages his law, the The methed of 
ſecondary muſt appoint a day for him to ap. v lar. 
pear 1n court to wage his law; and if he ap- 
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C. D. [the plaintiff] 1007. (or as the caſe is) 
Why do you not pay him? 


+ Secondary. Did you not buy, &c, (as in the 
„ 


ſuited, and the defendant goes quit without 
taking his oath; but if he appears, the ſe- 


Che Attomey's Pjaitlce 


pears, he muſt bring with him ſix compur- 


gators, who are to ſwear that they believe he 
ſwears true. The ſecondary muſt have the 
record in court, and the defendant muſt be | 
ſet at the right corner of the bar, without 
the bar; then the ſecondary will aſk him if 
| he will wage his law; if he anſwers he will, 
then the judges uſually admoniſh him and his 
1 that they do not take a falſe 
oath; 1 
follows: 


they perſiſt, the ſecondary ſpeaks as 
Secondary. A. B. [the defendant] you owe 
Defendant. I owe him nothing. 


| Defendant, No. | 


| Secondary. Will you take your oath of it? 


Defendant. I will. 
If the plaintiff does not appear on being 
called thrice by the cryer, he becomes non- 


condary bids the cryer call the plaintiff, and 
the defendant lay his right hand upon the 


book, and fay after him thus: Hear, ye ju- 
ſtices, that I owe not C. D. [the plaintiff] 
10 J. nor any peny thereof, in manner and 


form as he hath declared againſt me. So help 


me God, and the contents of this book. _ 


And then his compurgators ſtanding be- 
hind him are called over, and each holds up 


his right hand, and then lay their hands upon 


2 the 


D . . en m ²ẽůͥumwẽ . wo two. · . cio 


lainti Uited har i plainti : 
the plaintiff cannot be nonſuited, but is for 4 3 


0 F proceeding again/i members of 


_ diſſolution or prorogation of any parliament 
until a new parliament ſhall meer, or the 


after ſuch diſſolution, prorogation or adjourn- 


\ 


in the Court of King's Bench. 
the book and ſwear, that they believe that 
what the defendant ſwore is true. 75 6 

If the defendant wages his law inſtanter, I ben the 


$19 


ever barred; but if a day is given, whether 
in the ſame term or another, the plaintiff is 
demandable, - and may be nonſuired, and 
bring a new action. 19 8 | 
The oath of the eleven, who are ſworn de 
credulitate, may be diſpenſed with by the 
plaintiff 's aſſent, YVide Magna Charta, c. 28. 
— aD = 5 


— —— — 


parliament. 85 


A NY perſon may commence and proſe- A what time 

cute any action or ſuit in any of W 
wes __ 

majeſty s courts of record at Weſtminſter, St. gainſt any in- 

againſt any peer of this realm or lord of par- titled 10 privi- 

lament, or againſt any of the knights, citi- Ae I parlia- 

zens and burgeſſes of the houſe of commons“ 

for the time being, or againſt their or any of 

their menial or other ſervants, or any other 

perſon intitled to the privilege of parliament, 

at any time from and immediately after the 


ſame be re- aſſembled, and from and imme- 
diately after any adjournment of both houſes 
of parliament for above the ſpace of fourteen 
days until both houſes ſhall meet and re- al- 
ſemble; and the ſaid reſpective courts may, 


14 ment, 


t Che Attozney's Punkte 


"nia d to give judgment, e. and 

award execution thereupon. Stat. 12, 13 

8 e ahi c. 3. Stat. 11 Geo. 2. c. 24. 

E go 5% Provided that the perſon of any of the 

0 to night, citizens and burgeſſes of the houfe, 

refles. or any other perſon intitled to the privilege 

of parliament, is not ſubject to be arreſted 

In what man- during the time of privilege : Nevertheleſs, 

ae 3 if any perſon having cauſe of action or com · 

Kae ess plaint againſt any peer of this realm, or lord | 
of parliament, ſuch perſon after any diſſo- 

| lation, prorogation or adjournment as afore- 

ſaid, or before any ſeſſions of parliament, or 

meeting of both houſes as aforeſaid, may have 

ſuch proceſs out of his majeſty's courts of 

King's Bench, Fc. againſt fuch peer or lord 

Or mezber of of parliament, as he might have had againſt 

te houſe him out of time of privilege z and if any per- 

"OO *c: ſon having cauſe of action againſt any of the 

ſaid knights, citizens or burgeſſes, or any 

other perſon intitled to privilege of parlia- 

ment after any diſſolution, prorogation or 

a aqjournment as aforeſaid, or before any ſeſ- 

ſions of parl ament, or meeting of both houſes 

as aforeſaid, ſuch perſon may proſecute ſuch 

knight, citizen or burgeſs, or other perſon 

intitled to the privilege of parliament, in his 

majeſty*s courts of King's -Bench, c. by 

ſummons and diſtreſs infinite, or by original 

bill and ſummons, attachment and diſtreſs 

infinite, chereupon to be iſſued out of any of 

the ſaid courts of record, which the ſaid re- 

ſpective courts are impowered to iſſue againſt 

them, or any of them, until he or they ſhall 

enter a common appearance, or file common 

bail to the plaintiff's aktion. according 8 

| £ (ng 


* 


in the Court ok King's Bench. 521 
the courſe of each reſpective court. Stat. 4% ö | 
13 W. 3. c. 3. 

Where any plaintiff ſhall, by reaſon or oc- Suit layed by 
caſion of privilege of parliament, be ſtayed or 4 1 _ 
prevented from proſecuting any ſuit by him e, 72 . 
commenced, ſuch plaintiff ſhall not be barred zaticns. 
by any Gatute of limitations, or nonſuited, _ 

diſmiſſed, nor. his ſuit diſcontinued for want 

of proſecution of his ſuit, but ſhall from time 
to time upon the riſing of the parliament be 
at liberty to proceed to judgment and execu- 


tion. Same ſtat. and fee ſtat. 2, 3 Ann. c. 18. 


CEORO E the ſecond, by the grace of Summons a. 
Ga: of Great Britain, France and Ireland bainſi a mem- 


king, defender of the faith, Sc. To the — _ 
| ſheriff of Middleſex greeting: We command 

you, that you cauſe to be ſummoned P. V. 

eſq; he having privilege of parliament, that 

he be before us at Weſtminſter on - 


next after to anſwer 
R. R. in a plea of treſpaſs | on the caſe to the 
damage of the ſaid R. of one hundred pounds; 
and have there then this writ. Witneſs Wil. 


fam Lord Mans eld at Maſtminſter, the 
ö im the 
year of our reign, 


Lee nd Auris. 


See Colonel PizP's caſe, Porief, 1. I 59. Com. 
I 5 
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Abatement, 
See Pleas. 
0 


plea in abatement 


feited. Page I17 
2. Pleas in abatement. 184 
Cauſes of abatement. 184 
4. No dilatory plea without 
aan affidavit of the truth 
of it. 3 
5. When the defendant Rake 
plead in abatement of the 
declaration, and when of 
the bill. = T0 
6. When pleas in abatement 


to be pleaded. I90 | 
7. After plea. inferior 
court, * a feme 


marries, and on habeas 
corpus here pleads her co- 


55 bail- bond for- | 


487 


8. What time to plead in 
abatement on a habeas cor- 


_ > Page 358 


9. Can't plead in abatement 


of ſeire facias what was 
pleadable to the original 
action. . 
10. When writ of error abates 

| by. the death of the parties, 
s 

II. hora, writ of error a- 
bates by the death of the 
plaintiff in error, and when 


not. 473 
12. Abates not by the death | 


verture in Fn, 347 | 


of the defendant in error. 
Ts — uy 
In debt. & 7 

Aſſumpfſit. 95 

Treſpaſs. 85 


8 


C 


Detinue. 


Page 85 
Trover. 85 
Covenant. 


Debt upon a recognizance 
„ e BA. 
2. No ac etiam againſt an 
heir, executor or admini- 
ſtrator. 
3. Whether ac etiam neceſ- 
- fary in an attachment of 
privilege. 


Adminiſtrator. 


See Executor. 


Affdavits. 


1. Commiſſioners for taking 
affidavits concerning mat- 
ters in this court to be ap- 
pointed by the judges. 44 
2. Any judge of aſſiſe on his 


circuit may take ſuch affi- 


davit. | 45 
Affidavits to be filed, and 
; then read and uſed. 45 
4. Penalty of perjury in tel 
_ affidavits, | 45 
7 5. Fees for taking ſuch affi- 
davits. 


8 | 45 
6. Aﬀidavit to be ads of 


cauſe of action if above 
101. | 102 
Declaration Ho ſufficient 


' cauſe of detaining a pri- 


of the 
affidavit 


ſoner in cuſtody 
marſhal, unleſs 


85 
861 


95 


342 


be made that che cauſe of 
action amounts to 10 l. or 
upwards. Page 363 
8. Sum to be 1 on the 
declaration. 363 
9. An explanation of this 
rule offered, _ 36. 


| 3 
10. Affidavit of debt to hold 


to bail. 102 
11. Before whom oath to be 
made. 103 
12. What affidavit not ſuffi- 
cient to hold to bail. 103 
13. Affidavit of the ſervice 
of proceſs. 106 


14. Before whom to be made. 


105, 106. 


| 15. Affidavit of the due ta- 


king of bail. _ III 
16. Affidavit of an aſſault in 
order to procure a judge's 
order for holding the de- 
fendant to bail. 98 
17. Affidavit that infant, c. 
ſigned a petition, &c. for a 
guardian, 146 
18. Afﬀidavit of the truth or 
a plea in abatement. 187 
Affidavit of the amount 
af debt and charges in an 
outlawry. 32 
20. Affidavit of the delivery 
of a declaration againſt a 
priſoner. 369 
21. Affidavit of ſerving a de- 
claration in ejectment. 426 


Amendment. 


1. When plaintiff may amend 
8 


* E . 


in matter of form without 
paying coſts or giving an 
imparlance. Page 156 
2. If in ſubſtance after pe- 


cial plea muſt pay coſts. 157 


On amendment, defendant 
to plead de novo, and in 
what time. | | 
4. If rule before in ſame 
term, no new rule. 157 


5. Bill on file may be amend- | 


ed before plea. I57 


| 6. New count not to be ad- | 


ded after plea or ſecond 
term. "UA 
7. Plaintiff may diſcontinue. 
„ 
8. Miſtake of "M plaintiff's 
name in the judgment a- 
_ mended, In notis. 267 
9. Amendment in ejectment 
denied. 455 
10. No coſts on amendment 
of writ of error. N 
11. Coſts on amending Aſ- 
ſignment of errors. 
12. After in nullo off 
tum pleaded, can't amend 
general errors. 476 
13. Stat. 5 Geo, I. of Amend- 


ments. 470 | 
Antient Demeſne. 
Ot pleading it. 


/ 


Appearance. 


1. Attorney undertaking to 


compellable 


appear, is 


157 


472 
472 


erra- -- 


7 


; 8. Method of going to argu- 


. 19145 


\ 


2. 1 appearance in- 
valid unleſs proceſs ſued 
out in 14 days. Page 10 


3: Ts by original. 
308 


Arguments. 


1. Books to be delivered to 
the judges two days before 
the argument. 39 212 

2. Party not delivering books 
not to be heard. 212 

3. Cauſes ſtanding over are 

to be entered with the 

clerk of the papers ſeven 
days after term. 213 
Cauſes to be ſet down at 
leaſt four days excluſive of 
| the day of argument, and 
notice to be given to the 
other ſide. 4 

. Not to ee unleſs, 
c. . 213 

. Cauſes remaining at the 

end of a term, are to come 

on next term without any 
new entry. <4: as - 
On ſetting down a cauſe | 
for argument, the term 
and number roll to be in- 
ſerted. 215 


7. 


ment on demurrer. 235 
9. In error, paper- books * 
be delivered two days be- 
fore the argument. 470 


10. Party who expects judg- 
ment ſhould deliver all the 


copies. 


47⁰ 


thereto. 66, 107 | 


Party who delivers none 


8 
not 


IN ®D OAK.” 


8 


not to be heard. Page 470 
12. Bame en * demurrers. 
13. Ten ore notice of ar- 

gument to the clerk of er- 

rors in E wer chamber. 
We 470 
14. Plaintiff in error to de- 
ver four books to judges 
. B. — four to 
W 478 


o on... + a 
» Bn. * 
11 r 


| Defendaimt | diſcharged from 


arreſt not to be arreſted 


the ſame plaintiff's ſuit. 


| Ane. of Judgment. | 


1. Four days to move in ar- 
reſt of A N or for a 
-ew Walk: 54 
2. Sunday, or any day on 
which the court does not 
it, is not one of the four 


"Except." | YOON 19 gs 
Rule not to be given be- 
fore day in bank or on a 
monſue. 255 

4. No motion for a new trial 


after motion in _— of | 


. 05 dgment. 255 
Of ipning final judgment. 
+ 255 

Auel 


1. ; Attachment of privilege 


96 | 


| e 


0 


for an attorney. Page 341 
2. Attachment no original. 


342 
3. Whether an ac etiam he- 
ceſſary. 342 


4. Præcipe to be left in the 


office, and but four defen- 
dants in one attachment. 
34 

5. Attachment againſt gaoler 
ſecreting declaration againft 


priſoner, 363 


Attornies. 


1. Attornies to be admitted 
again at the ſame time at 


in ſome inn of court, &e, 
Except, Cc. 55 
2. No one to act as an attor- 
ney unleſs admitted, &c. 
. None to be admitted un- 


leſs ferved a clerkſhip of 
6 


five years. 


| 56. 
4. If his maſter dies in the 
five years, &c. may ſerve . 
the Remainder of his time: 


with another. — 56 


5: Attorney's 'oath. 356 


6. Quaker may be admitted 
an attorney. 57 
7. Attorney, with the conſent 
of an attorney of another 
court, may practice in ſuch 


8. No attorney to have more 
than two clerks at one 
time. | — 8 
9. Attornies to be inrolled. 
10. Attorney permitting one 
that 
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T D. 


that is not an attorney to 


practiſe in his name, diſ- 
abled to practiſe. Page 57 


11. Penalty on perſons practi- 
ſing not being admitted. 57 


12. Every perſon bound clerk 


is to cauſe an affidavit to 


be made of the execution 


of the articles, ſpecifying 
the names and places of 


abode of the patties, date, 
&c. 58 
13. Affdavits to be filed, 
and the day of filing to be 
marked thereon. 58 


14. No perſon to be admit- | 
ted an attorney till the af- | 


fidavit be read in court. 


5 8 


affidavit, 
book the ſubſtance there- 
of. 58 


16. No attorney to take ſuch 
clerk after he has diſcon- 


tinued practice. 


59 
17. Every perſon ſo bound .| 


to be, during the whole 


time, actually employed by 
59 


ſuch attorney. 
18. If before the expiration 


of the time the attorney 
dies, or the clerk be diſ- 


charged by order, and be 
bound to another attorney 
for the remainder of the 


time, ſuch ſervice to be | 


good, ſo as affidavit be 


made, Sc. of the execu- | 
tion of the ſecond articles. 
iy Os" 80 | 


nalty. 


19. Before admittance of an 
attorney, affidavit to be 
made and filed of actual 
ſer vice. Page 60 
20. Attorney acting as agent, 
or permitting his name to 
be uſed for, or ſending any 
proceſs to any unqualified 
perſon, thereby to enable 
him to appear, or act as an 
attorney, to be ſtruck off 
the roll. 60 
21. And the unqualified per- 
ſon to be commited. 61 
22. None but attornies to 
practiſe at the general or 
quarter ſeſſions, under the 
penalty of 50 ,. 61 


„ 


23. No attorney to permit 
15. Chief clerk to file fuch 


and enter in a 


an unqualified perſon to 
uſe his name at the ſeſ- 
ſions, under ms like pe- 
y "WS * 
24. No clerk wa the peace, 
Sc. to act as ſolicitor, at- 
torney or agent at the ſeſ- 
ſions, under the like pe- 
nal 1 
25. KA ſolicitor may be admit- 
ted an attorney. 62 
26. Attorney being a pri- 
ſoner, not to practice. 62 
27. Attornies diſmiſſed one 
court not to practiſe in 
- another. 7 5. ii vrib2 
28. Cannot force an attorney 
to act againſt his will. 62 
29. Cannot retain an attor- 
ney in a cauſe where ano- 
ther was formerly retained 
without notice. oa 


3, Nor change an attorney 


without good cauſe and leave 


of the court. Page 61 
37. Attorney to be paid bis 
fees before another per- 


mitted to er in the 


"cauſe. 03 
E If attorney in a cauſe 
die, the attorney on the 
"other fide may proceed, if 
the party whoſe attorney 
is dead have notice. 63 
33. His warrant to confeſs a 
judgment revoked, but at- 
torney ordered to plead non 
ſum informatus. 63 
3k 'to acknowledge ſa- 
tisfaction revoked, no pro- 
cooeeding on the judgment 
without motion. 63 
to confeſs a judg- 
ment not revocable. 64 
— determinable by 
death of the party, but if 
death in vacation, judgment 


=> may be entered of precedent 
” term. - 64 


35. 


37. — determinable by 


3 of the party) when, 


64, 263 
| 25 Warrants of attorney exe- 


cuted abroad, muſt be con- 


- formable to the rules. 262 


39. When party's death, a 


countermand thereof. 262 


40. Feme covert living as | 


feme ſole, gives a warrant 
of attorney, not relievable, 
but by error. 263 


41. One in execution may 


INDE X 


| confeſs a new judgment, 
without the preſence of an 
attorney. Page 261 
42. Retainer by an attorney 
of C. B. of an attorney of 
this court a ſufficient war- 
rant. 64 
43. Attornies in their com- 
mon way of practice to be 
governed by the maſter. 65 
44. No under-ſheriff or bai- 
liff of a liberty to practiſe 
as an attorney, Sc. 36, 56 
45. Attorney abſenting him- 
ſelf from court for a year 
loſes his privilege. 65 
46. An attorney, if he does 
not declare as ſuch, and 
has not attended, 22 ſhall 
not have the privilege of 


King the venue in Mid- 
1 


x 65 
47. Not to diſcover his cli- 
ent's affairs, 66 


48. To pay 25. a term to the 
clerk of the declarations, 
or be ſuſpended. 18 

49. Paying it, may file de- 
clarations, and ſearcn files 
gratis. 66 

50. To attend the court on 


motions. 66 
51. To attend the maſter on 
references. 66 


52. Undertaking to appear, 
166, 
107. 
53. Neu to deliver or receive 
ſpecial plea before put into 
the office of the clerk of the 
paper. | 


com pel lable thereto. 


17 
54. Not 


ci D. . x 


bt to hold to 


ment or r bail. gn 100 bell, 16 3 Hage 103 ä 
55. Where may p 74. Whit name of the attor- 


an inferior court. 67 ney to be written on erg 
$6. ar be be attorney on both urfit, ge, 993 


57, How long his author file common bail and give 
continues. 67 notice. 


58. Attorney”: 8 confent binds 76. Attorney not ok to 


his Ghent. ©: +... 67 appear, unleſs had under- 
59. Retraxit muſt 4 en- taken in writing. 107 


tered in propria perſona... 68 77. Attorneyꝰs * to 


bo. His privilege. as to ſuing | the venue. ; - 161 162 
and being ſued. | 68 78. To lay e ions in their 
61. Not in the King's: ſuit. proper counties, or liable to 
oy -68 be puniſned. 162 
62. But bas in an adion af | 79. Proceedings concernin 
diu tam, Se. 68 attornies, — 


63. Not. in a real action. 68 80. Bill againſt ater 


64. Nor when he ſues or is not to be filed in Vacation. 


ſued in auter droit. 68, 330 338 


bs. Or joins or is joined with 8r. baer of the Common 


another. 68, 338 
Nor at N ſuit of .ano- | 


67. Nor unleſs the fame re- 
medy here. 69 
68. Privilege from being cho- 


83. Attorney 5 B. in cih 


ſen conſtable, Sc. 69 lege. 339 

69. Not to put in ball. the? | 84. Attorney C. B. ſued by 
going to Ireland. 9 2 — nn pri- 
70. No cognizance of Pleas -  Vilepe n bps: 339 


againſt an attorney. 69 85. Attorney cannot have his 


71. Male practice N pu- } privilege if he loo * ori- 
niſhable. +75 401-4 gina), 4h bers 340 
72. Committed for ſuing out | .86, Bill againſt = an n erde, 

aà bill of Middiefex againſt | 339 
à peereſss. 7⁰ 87. What time. — attorney 
73. Plaintiff's. attorney. as has to . N rute 
* dale an nf; 
v7 8 88. Attach- 


* 
— 


1 : * 


75. Attorney Who appears, to 


dall. : 


ther attorney. _ ,--+ 69 || 82. denen, 
bs ing in chief. 33 
oh 


mar. anaeerpiced Hape. 


Sa... 


2, 


IN  £ £ 


88. Attachment of privilege | 
for an attorney. Page 341 


89. Precape to be left in the 


office, and but four defen- | 


dants in one attachment. 
i 

90 Attachment no original. 
2342 


91. Whether an ac etiam ne- 
| ceſſary 84, in note, 342 
92. What time a perſon ſued | 

by an attorney has to plead, | 


—— — 


: 42 
93. When to deliver his de- 
claration. _ 342 | 


94. Can't bring an action till 
2 month after bill delivered. 


| 70 
95. Bill to be referred to be 
Karel. 70, 71 


96. And what Wand due to 
be forthwith paid, or liable 
to an attachment. 71 

97. If attorney over paid to 
refund, or liable to attach- 
ment. 71 

98. Coſts of caxation, if bill 
taxed be leſs by a fixth 
than bill delivered, attor- 
ney to: pay coſts; if not, 
attorney or client, accord- 
ing to the reaſonableneſs of 


the bill. 71 


3 


Audita Aurel 


t. Where audita querela and 
not error lies. 


45 
2. Where bail relievable by 


audita guerela only. 480 


| 


3. In what caſe an audita 
querela lies. . Page 501 
4. If in debt on a judgment, 
judgment be obtained, and 
the firſt judgment be af- 


terwards reverſed on writ 


of error, audita guerela 
lies. 501 
5. It lies for bail after the re- 
verſal of the judgment a- 
gainſt the principal. 501 
6. For bail if no cg. ſa. a- 
gainſt the principal in his 
life time. 502 
Aſlſault againſt two, plain- 
tiff releaſes one, audita que- 
rela lies. , SOS 
8. It lies for one ſet at large 
on an execution and taken 
again. 502 


9. It lies upon a releaſe af - 


ter verdict and before day 


in bank. 503 
10. Where an dudita querela 
lies not. 155 502 


11. After award of an execu- 
tion on a ſeire fect return- 
ed, defendant cannot have 
advantage of a matter plead- 
able to that; otherwiſe af- 
ter two nhils, 502, 503 

12, No audita querela to be 

allowed but in open court. 


=. HS 

I 3. Audit ta querela no Super- 
ſedeas. | 503 
14. Proceſs in audita querela. 
ee, ee 

15. Bail on audita guerela. 
503 
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16. No bail taken on audita | 
: querela but in court and on 
motion. Page 503 


17. An infant bail relieved on 


aumta querela. 503 


18. Of admitting one to bail | 
504 


on audita guerela, 


19. The form of 8 bail- 


jece. | 50 
. The condition of the re- 
e e RY | 505 


271. Entry of ſurmiſe and re- 


cognizance in audita querela. 
506 


22. [Every of the recogni- 


zance in audita querela in 
another manner. 509 
23. Judgment in audita que- 


rela after verdict on a trial | 


At bar. 


. 
24. Other forms. 


510 


26. As to reflitution upon à 
recovery in an andita que- | 
510 


rela. 
27. If plaintiff nonſuited, can 
have no new Superſedeas. | 


$33 T 


28. Procefs i in nods querela, 
$03, 511 

29. Heir may maintain au- 
dia gquerela on a judgment 
paid by his anceſtor. 
30. Audita querela on a judg- | 
ment recovered-by an ad- 


miniſtrator, the adminiſtra- 


tion being revoked. 511 
31. Audita querela on a judg- 
ment, plea nul tiel W 


510 
25. No cofts or damages. 


511 


| 


the judgment n not being em- 
tered, ordered that it ſhould 
> DO entered by ſuch a day, 
or not at all, Page 512 
32. Where the court gave re- 
lief without audita querela. 
512 
33. Scire Fl teſted before 


audita querela. 
Bail, 
| See Scire Facias. 


r. Commiſſioners for taking 
bail in this court to be ap- 
pointed by the judges. 45 

2. Recognizance to be tranſ- 

mitted to a judge of the 

ert. 46 

3. Affidavit of the due taking, 
© OT 46 

4. Fee for taking it. 40 

5. Judges to make rules for 
juſtifying, Se. 406 

6. The ſame to be by affida- 
vit, unleſs, Cc. 47 

7. Any judge of aſſiſe in his 
eircuit * take ſuch bail. 


4] 

8. Ae bail in the 
name of any other not privy 
or conſenting, felony. 47 
9. e not to be bail. 
67, 110 

10. Nor any bailiff or other 
perſon concerned in the 
execution of proceſs. 110 
II. What perſons may be 
held to ſpecial bail. 95) 1 0 


512 


WN 


. 


20. Whether one partner muſt 


NM 5 


except on devgſtavit. Page 


95 


13. | When an executor or ad- 
miniſtrator ſhall be held to 
bail on a devaſtavit ſug⸗ 

geſted. | 9 

14. In what actions ſpecial 
bail is or is not required, 
* 96, 97 

15. Affidavit to be made of 
cauſe of action if 10 J. or 
upwards. 100 

16. Defendant diſcharged from 
arreſt not to be arreſted a- 
gain at the ſame time at the 
ſame plaintiff's ſuit. 96 


| 17. Wife only arreſted to be 


diſcharged on common bail. 


95 
18. Huſband only W to 


find bail for himſelf and his 
_— 95 
If both arreſted, wife to 
tr diſcharged, and huſband 
to find bail for both. 95 


put in bail for another. 96 
21, Seamen not to put in bail 
under 20 J. 


96 
22. No bail upon penal ſta- 


tute. 


arreſted by a wrong name. 
+ oy 

44 No bail in covenant un- 
leſs, Ce. 4 07 
25. No bail in account till 
judgment quod computet. 97 | 


| 20. No bail in FO with- 


44 No bail of executor, Ec. | 


| 


| 


9 ( 
#%] Of bail whos defendant | 


ö 


5 | 29. Bail in 1 ſeand. 25 


out order, c. Page 97 
27. No bail in ſlander, ex- 
cept, Sc. 98 
28. Bail in an action for lan- 
ie a woman of quality. 


„99 


99 
30. No bail in debt upon a 


Judgment, unleſs, &c. 
31. Nor in debt on a bail bond, 
or recognizance of bail. 9g 
32. Or on a replevin bond. 
- + Wo 
33. Bail cannot be a witneſs. 
GER | 
34. No ſurrender in diſcharge 
of bail by outlawry. 305 
35. Bait got of a foreigner 
who was never in England, 
by outlawing him. 314 
36. Bail on exigent not only 
to appear to a new action, 
but to anſwer. condemna- 
tion. 315 
27. Defendant after judgment 
ſurrendering in diſcharge of 
his bail, to be charged in 
execution in two terms, 
except writ of error or in- 
ji 209- 
38. No ſci. fa. or action of 
debt againſt bail till ca. ſ@. 


3 


| 39. Bail hot. bound to render 


till ca. /a. 370 
40. If no ca. /a, bail may 
plead it, and be diſcharged, 

O 

41. Ca. /a. ſued out ch a 
year after judgment, nat 
Mm 2 revived, 
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revived, ſufficient to ground 


2 ſei, fa. againſt bail. Page 


70 


F | 371 


43; Error ſued on the princi- 
| cipal judgment no bar to ſu- 


ing a ca. ſa. to charge the 
n 371 


. 44. Ca. ſa. may be filed after 
fee. fa. +." Oo 


45. Judgment with a ſlay of 


execution, tho' ca, /a. may | 


be ſued out to warrant 
teſlat. it may not to war- 


rant a {c, 5 bail. 


| 72 
46. Ca. ſa. to lie in the ſhe- 


riffs office four days. 372 
47. To have eight days be- 


tween 7e/te and return. 372 
48. Defendant dying before 
return of ca. Ja. bail diſ- 


charged. +. 372 


440. Recognizance of bail for- 


feited on return of uon eff 
inventus on ca. ſa. 372 


50. Principal dying after re- | 


turn of ci. fa. recogni- 
zance forfeited. 373 


5 1. Aliter if after ca. . * 
| warded, and before it be 


returned, 8 373 


52. Principal alive when ca. 


fa. returnable, but dies be- 
fore it is actually returned, 


recognizance forfeited. 37 3, 
374. 


42. Ca. ſa. returnable on the |. 
ſame day a writ of error 


Was allowed, good to charge 


53. 3 dying after ca. 
returned, and before 

fled, court ſtayed the filing 

- It. | P age 374 
54. How N to be 
entered. 374 
55. Entry of a recognizanie, 
4+ 

56. Procectings to ſtay . 
bail till determination of a 
writ of error upon bail's 
undertaking, Fc. 383, 384 
57. Bail in original action not 
liable to coſts in error. 384, 


470 
58. Bail liable tho? plainüf 
recovers more than expreſ- 
ſed in the proceſs. 384 
59. Bail diſcharged by decla- 
ring in a wrong county. 
111, 384 

50. Bail may take their prin- 
cipal on a Sunday, 384 
61. What time to render him 
when a ſci. fa. brought. 


"4 2 
62. Action on recognizance 
of bail. 9 386 


63. What time to render 
when an action brought on 
the recognizance, 387 
64. In writ upon the recog- 
nizance ac etiam to be in- 
ſerted in the proceſs. 86, 
388 

65. Or defendant not bound 
to accept a declaration on 
recognizance. 388 
66. Principal ſurrendered be- 
fore the return of the /ati- 


tat, 


7. 3. After render no ſei. fa. 


SL = 3: 


tat, proceedings ſtayed af- 
ter plea, e and 
demurrer. Page 388 
97. Notice to be given to the 
plaintiff's attorney of de- 
fendant's ſurrendering in 


diſcharge of his bail. 388 


68. Conſequence of not gi- 


ving notice. 388 
69. How, upon a perſon's ren- 
dering himſelf into cuſtody 
in diſcharge of his bail in 
court or before a judge, the 
reddidit ſe, &c. is to be 


left. 389 
70. Notice to the marſhal, 
389 


71. Surrender after ca. /a. 
and defendant eſcapes, not 
a good ſurrender, becauſe : 
it is an indulgence. 389, 

390 

72. Menger to be entered in 

the marſhal's book. 390 


againſt bail. 390 
If no exoneretur entered 


the bail liable. 390 


74. Judgment by default on 


ſer, a. againſt bail, though 
principal was in execution; j 
no relief by motion, bail 
ſhould have pleaded it. 390 


76. Where ſeveral defendants, 


and plaintiff takes one in 
execution, that don't diſ- 
—_ the bail as to the reſt, 


390, 391 
77 Though ſci. fa. againſt 


bail be joint, execution may 


be ſeveral and againſt the 
body. Page 391 
78. Wbere bail cannot bring 
error. | 456 
79. A ſire facias againſt bail 
Wrong. 477 
80. Bail cannot have error 
in the E wem, | 
479 

81, No error in E xchequer- 
chamber on ſci, fa. againſt 
bail, and two nihils re- 
turned. | 479 
82. After ſuch return, bail 
relievable only by audita 
querela, 480 
83. Where bail may have a 
_ writ of error tam in reddi- 
 trone judicii quam in adjudi- 
catione executionis, 483 
oh: Bail cannot join the prin- 
_ Cipal with himſelf in a writ 
of. error; — 484 
85. Audita querela lies for bail 
after the reverſal of the 
judgment againſt __ prin- 
On: 501 


} - 2 . : Bail. 


1. After nonſuit, only com- 
mon bail in a new action. 
100 

2. Tbe Term of it. 105 
3. If the defendant does not 
file common bail, the plain- 
tiff may on affidavit of ſer- 
vice of the proceſs. 105 
4. Before whom to be made. 
106 


Mm 3 5. Eight 


F. N F A 


x. Eight days to file com- | 


. mon bail reckoned excluſive. 


Page 106 | 


6. Tf common bail fle by 
the plaintiff, to be ſo mark- 


ed on the bail- piece. 106, 
15 3 


Attorney who appears is 
to file common bail and give 
notice. 1 
8. Attorney ſhall not be com- 
pelled to file common bail, 
unleſs has undertaken in 
writing. % 107 


9. Wife to be diſcharged on 


filing common bail for her- 
ſelf only.- 


95 

To. Common bail to be filed 

2 "oO judgment by confeſſion. | 
107 


11 Voluntary appearance in- 
valid, unleſs proceſs ſued 
out in fourteen days. 


Bail Ball, 


2. r 


aſſign a bail bond. 117 


„ defendant neglects to put 
in bail, the bai! bond is for- 


feited, tho' plaintiff takes 


no ſtep to quicken him. 


a Ti 8. Sunday, if the "laſt day, not 
5. Practice on bail bonds. 118 


11 
6. Action againſt bail. 115 


7. When bail bond may be 
put in ſuit. 


* 1 
1 BE 


3487 


116 
8. No action before afign- 


ment be fan: 


J. Page 
7: F106 
9. Bail- fad to be in double 
9 ſum ſworn to. 116 
10. Terms on which the court 
will ſtay proceedings. 116 
11. No plea in abatement af- 
ter bail-bond forfeited. 117 
12. If plaintiff takes an aſ- 
ſignment of the bail-bond, 
and the ſame perſons be- 
come bail above, he can- 
not except againſt them. 
| — 114 


Special Bail. 


1. No ſpecial bail on proceſs 
into Wales, or the county 
palatine, under 201. 100, 

1 104 


2. The form of the bail-piece, 


108 


3. The condition of the re- 


cognizance. 10 


14 Fees on putting in bail. 109 
TD. Sheri muſt rake bail. r 17 
| 115 

. Under ſheriff's clerk can't 


5. Four days to put in bail in 
London and Middleſex, and 
lix in any other county. 

109 

6. Paps! in this court reckon d 

excluſive, 109 

7. In the Common Pleas inclu- 
ſive. 109 


counted, 110 


9. Notice of bail in writing. 


110 

10. Exception to bei in twenty 
days, . 
11 And 


INDEX 


* 1. And entered in the judge 's 


| book. Page 110 


12. After of no validity. 110 
13. On ſurrender bail- piece 


to be marked. 110 


14. In what time bail before 


commiſſioners to be tranſ- 
mitted. | III 
15. Affidavit of the due ta- 
king of bail. 111 


16. Proceſs in one county, 


declaration in another, bail 

not diſcharged if by bill; 
aliter if by original. 
5 148 


17. Bail before continuance- 


day to be filed of preceding 
term, after continuance- day 
of the ſubſequent term. 111 


18. Bail to Juſtify in court, 
112 


19. In the country by affida- 


ME. «DA 112 
20, Bail accepted to be filed 


in 20 days, "£12 


21. No exception to bail af- 


ter declaration delivered, 
unleſs, &c. 
Fer gs 


927 of the ſubſequent term. 
113 


: 24. Exception to bail by ori- 


ginal to be entered in the 
 Hilacer's book. 1 
25. If bail to the ſheriff be- 


come bail above, plaintiff 
need not accept them, 113 | 


Y 


- 


112 
22. Bail in term to be per- 
fected in four days after ex- 
11% 1 
In vacation on the firſt 


26. But may give rule for the 


ſheriff to return the writ, 
and after another to bring 
in the body, elſe an attach- 


ment. Page 11 3 
27 Explanation of the rule. 
113 


"28; If plaintiff takes an af- | 
ſignment of the bail- bond, 


and ſame bail become bail 
above, he cannot except a- 
gainſt them. _ 114 


29. Bail not liable to a greater 
11 


ſum than ſworn to on the 
writ, | 114 
o. Delivering a declaration, 
90 de bene eſſe before bail 
put in, a waiver of the 
bail, before juſtifying, is an 
acceptance of them, 112, 


155 


31. Of ſpecial bail by origi- 


nal. | 309 
Bail on Hiheas Corpus. 


1. Can't be bailed below af- 


ter habeas corpus received, 

| | | 346 

2. Can't put in bail above till 
habeas corpus returned. 346, 
347» 355 

3. Where bail on a habeas 
corpus ſhall be ſpecial bail to 
all actions by fame plaintiff 
of ſame term. 346 


| 4. Special bail in cauſes remo- 


eu by habeas corpus, except. 


354 
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5. Executor ſhall not put in | 
ſpecial bail on a habeas corpus 
though” bail put in below. 

Page 354 

6. Nor an heir at law. 354 

75 Procedendo, unleſs bail in 
term in four days, in vaca- 
tion in BA days after notice. 

08 

8. 1 days to ex- 

cept againſt bail on habeas 
ooo 

9. Notice of putting in bail 

or excepting to bail, to be 
in writin g. 5 

10. After exception, rule for 
procedendo within 4 days, un- 

leſs better bail either in term 

2 Eh vacation. 

. On al out of an 
Weber court, plaintiff is 
bound to accept the bail be- 
low, except in London. 356 

12. Bail liable in all actions in 

the return of the habeas cor- 


pus declared on within two 


terms. 356 
173 3. Defendant in cuſtody Can- 


not be diſcharged till bail | 
356 


12. If no exception in 20 


perfected. 


Bail in error. 


7. Of ſtaying proceedings a- 1.1.2. Upon ole for better bail, 


gainſt bail pending a writ of 


error. 385 
2. On what judgments, writ 
of error no ſuper ſedeas 
without bail, by Stat. 3, 


| Fac. I, 459 


355 


3555 356 


On what by 13 Car. 2 


Page 459 
On what by 16 & 17 Car, 

2, * 459 

3. In dower or ejectment the 

recognizance of plaintiff in 

error ſufficient. 0 


4. Error in ejectment, plain- 


tiff may find bail, need not 
be bound himſelf. 465 
5. No bail in writs of error 
from inferior courts. 460 
6. Nor upon judgment on 
bond for performance of 
covenants, or a bail-bond. 
400 
The ion muſt be 
upon record. 460 
. Bond to pay ſo much as 
J. S. ſhall declare, &c. er- 
ror brought no ſuperſedeas 
without bail. 461 
Executor or adminiſtra- 
tor bringing error on judg- 
ment de bonis propriis muſt 
put in bail. 463 
10. Bail in error cannot ſur- 
render plaintiff. 464 
11. Four days after allow- 
ance to put in beil. 464 


days, bail to be allowed. 
465 


4 days notice to juſtify or 

put in better bail. 465 
14. Plaintiff in error in eject- 
ment to be bail himſelf, and 
juſtify if required, 465 


15. A 


F WB EET, 


17. Notice of bail, 
exception within 20 days, | 


TI N D EX 


15. A ſeire facias againſt bail | 


wrong. 


Page 477 


16. Error in exchequer-cham- 


ber, bail in 4 days after al- 
lowance. 1 


and no 


bail to be allowed. 477 


18. Upon error in parliament 


on a judgment in B. R. 


new bail required. 495 | 


Bail in Audita Querela. 


1. Bail in audita querela. 503 


2. No bail taken on audita 
guerela but in court and on 
motion. — 303 


3. The form of the bail-piece. 


505 


4. The condition of the re- 


cognizance. 505 


5. Entry of ſurmiſe and re- | 


cognizance in audita querela. 
506 

6. Entry of recognizance in 
audita querela in another 


manner. 509 


Baron and Feme, 


1. Wiſe only arreſted to be 
diſcharged on common bail. 


Se 95 
2. If huſband only arreſted 


muſt file bail for both. 95 


3. If both arreſted, wife not 


to be diſcharged on com- 


mon bail. 


95 
4. * of the huſband the 


eſcape of the wife. Page 
1 ie 
5. After plea in inferior court 
defendant a ſeme marries, 
and on habeas cor pus pleads 
her coverture here in abate- 
ment. | 347 
6. Where after the wife's 
death the huſhand ſhall have 
a ſcire facias on a judgment 
recovered by the feme whilſt 
ſole. | 409 


7. Feme covert living as a feme 


ſole gives a warrant of 
attorney not relievable but 
by error. | 203 


Bill, 
Bill againſt an attorney. 339 
Bill of Middleſex. 


1. A bill of Middleſex. 83 


7 With an ac etiam 
bille in debt. | 85 
 Affumplit... -:-:-.- © 
Treſpaſs 8 
Detinue _ 85 
Lore 85 
Covenant. 85 
Debt upon recognizance of 
bail. 86 
Againſt. ſeveral W 
1 
3. Alias bill. 86 
4: Pluries bill, 86 


3 Bill 
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57. Ca. $a. upon a mm proj. 


coroners. Page 86 
6. Non omittas bill, 87 
 Copias. 


2. Alias, © . "mo 
3. Pluries. 308 | 
 Copias ad 1 
See E xecution, 


1. Need not have 15 N 
| e an teſte and return, 


except where an exigent | 


after judgment, or in order 


to make bail liable. 8 
#. Ca. Sa. given by ſevera 
ſtatutes. 280 


| 3- Sa. Ca. in debt. 288 


in caſe. 289 
"os Teftatum ca. ſa. in debt. 


289 


5. Ca. Sa. by furviving exe- 
cutors againſt an executor 


ag fter nulla bona returned on 


2 F. fa. „ 90 


6. Ca. Sa. ioninſt an admi- 


niftratrix _ a non prof. 
293 


for want of a declaration. 


6 293 
8. 7/l. ca. ſa. after part levied 

by f. fa. 294 
9. No ſci. fa. or action of 


debt againſt bail till ca. a. 
370 


| f 13. Ca. ſa. ſued out above a 
I. A. capias by original, 308 | 


| 14. Ca. fa. 


10. Ca. fa. may be filed after | 
| PS [ 


ſet. fa, 


ASSN 
5. Bill of Middleſer to the | 


11. Bail not bound to ſurren- 
der till ca. ſa. Page 370 
12, If no ca. ſa. bail may 
plead it and be diſcharged, 
| O 


year after judgment, not re- 
verſed, ſufficient to ground 
a ſci. fa. againſt bail. 370 
"returnable the 
fame day a writ of error 
was allowed, good to charge 
the bal,” © ©: + „ 
I 5. Error ſued on the princi- 
pal judgment, no bar to ſu- 
ing a ca. ſa. to charge the 
_ 371 
16. Judgment with a ſtay of 
execution; tho” a ca. fa. 
may be ſued out to warrant 
a te/tatum, yet it may not to 
warrant a ſei. 132 againſt 
bail. 372 
17. Ca. ſa. to lie 4 days in 
the ſheriff's office. 372 
18. To have 8 days between 
teſte and return. 1 
19. Defendant dying before | 
return of ca. fa. bail diſ- 
Charged. 372 
20. Recognizance forfeited on 
return of non eff inventus on 
a2 cd. fa, 5 372 


21. Principal alire when ca. 


fa. returnable, but dies be- 
fore it was actually returned, 
recognizance forfeited. 373 
22. Principal dying after ca. 
ſa. returned, and before fi- 
ling, the court ſtayed the fi- 
ling. 994 


Capias 


INDEX 


C _ Utlegatum. 


T. 8 pec il capias utlegatum, 
Page 320 
2. The Aber. 321 
3. The inquiſition. 322 
Capiatur. 
Capiatur clauſe wholly omit- 
ted, 366 
Cinque Ports. | 


5 Latitat to any of the cim 
Ports how directed. 91 
2. Habeas corpus to the Ci inque 
ade 


Circuits. 


1. What counties they reſpec- 
8 > On. contain. 48 
. Officers on the circuit. 


49, Oc. 
| Continuances, 


1. Continuance by cur” adui- 
fare uult. 202, 203, 270 

2. Continuance as to a default, 
and one iſſue by cur? advi- 
fare vult. I 400 
3. Continuance of ven. fa. by 
vic non miſit breve. 268 
4. A continuance of a writ of 
inquiry by wie non miſit 
e 115 


345 


5 


Copy of Proceſs, 


1. To be ſerved if cauſe of ac- 


tion under 10% Page 100 


2. Ei 6 notice on 
ſuch copy. 100 
. Form of it. 101 


2 Five ſhillings for making 


and ſerving ſuch _ IO. 
5, Of ſerving proceſs in a 
county palatine, TOT 
Coroner. 
His duty, | 55 
| 02 . 
When plaintiff may amend 


in matter of form without 


paying coſts or giving an 


imparlance. 


2 Ik in ſubſtance after pech 8 


plea, muſt pay coſts. 157 
3. No coſts on amendment of 
vrit of error. 472 
4. Coſts on amending aſſign- 

ment of errors. 472 
5. Coſts on taxing an attor- 

ney's bill. 3 
6. Where no coſts or damages 

in audita querela. 510 

Bail in original action not 

liable to cofts in error. 384, 

470 
8. Plaintiff may diſcontinue 


before or after declaration, 


on motion at the ſide bar 
and payment of coſts. 157 
| 9. On 
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12. Where TEINS FE in eject- 
ment ſhall have no coſts in 


8 Adminiſtrator ſhall pay 


9. On demiſe of an infant 
Page 436 


rity for coſts, 


10. Of defendant's recover- | 
ing his coſts where the leſſor 
of the plaintiff was a peer 


and beyond ſea.  _453 


1I. Proceedings in een 
ſtayed till coſts of a nonſuit 


in C. B. on ſame title were 
paid. 454 


472 


error. 


13. No coſts in error if exe- 


cution executed, and Why. 
47% 


473 


no cofts in error. 473 

Coſts of ſtriking a ſpecial 
1 25 to be paid by the party 
applying for it. 


trial by proviſo. 229 
19. On default , of going to 
trial, court to give judg- 


ment as in caſe of a non- 
ſuit, and defendant to have 
coſts where upon nonſuit 
would be intitled 6 ſame. 

229, 230 


20. If plaintiff don't coun- 
termand notice of trial, de- 
- fendant to have his 85 


244 


proceedings ſtayed till ſecu- | 


245 
18. Coſts for not going to 


l 


| 


þ 


__ 7 Defendant in replevin | 
_ ſhall have no coſts i in error. 
472 
15. Nor plaintiff | in formedon. 


E E x. 


21. Trial not to be ſtayed for 

non- payment of coſts for 
not going to trial on a for- 
mer notice. 8 245 


| Conntces Palatine, 


1. Sheriff of Chefter to return 
writs directed to him. 42 
- Latitat to counties pala- 
tine. 91, 92 
3. Of ſerving proceſs in a 
county palatine. 101 
4. Execution may go into a 
county palatine. 28 5 


Court of King s pk 
15 juriſdicion of B. K 1 


2. On the crown fide. 2 
3. On the plea ſide. 3 


4. May examine errors in 


other courts, except Ex- 
chequer. | 3 
5. May. reverſe a judgment 
of the King's Bench in Ire- 
land. | 3 
6. May puniſh inferior ma- 
gone... 3 
7. May correct dude 
errors, c. 3 
8. May relieve perſons wrong 
fully impriſoned, compel in- 
ferior courts to do their duty, 
and reſtrain them within 
their proper juriſdictions. 
. Writ of error from this 
court muſt be returnable in 
parliament, if the proceed- 
ings be wy origingl, . 
5 


I D FB * 


by bill, then in the Exche- 
guer- chamber. 


See judges, officers. 
Days excluſive and incluſive. 


1. Eight days to file common 


bail reckoned excluſive. 106 


2. The four or ſix days to put 
in ſpecial bail reckoned ex- 
3 109 

3. Days in this court reckon- 

ed excluſive, in the Common 

| Plas incluſive, 109 

4. Days for returning a paper 

book, when excluſive, when 

incluſive, 211 


Death. 


1. A warrant of attorney to | 


confeſs a judgment determi- 
nable by death of the party, 
but if death in vacation, 
Judgment may be entered 
of precedent term. 262 
2, When party's death a coun- 
termand of a warrant of 
attorney. 262 


3. Feme covert living as a 


feme ſole, gives a warrant 
of attorney, not relievable 
but by writ of error. 263 
4. Judgment may be entered 
if defendant dies after day 
= ag nd 
5, When death of the plain- 
tiff in ejectment ſhall not 
prevent judgment, 452 


Page 4 


6. Judgment reverſed for 
death of one of the defen- 
dant's before verdict. Page 


487 
Of Declaring. 


1. Proceſs in one county, de- 
claration in another, bail 
diſcharged if by original, 
aliter if by bill. 111, 384 

2. Cauſe of action ariſing in 
ſame term with declaration, 

the declaration to be of 
ſome day ſubſequent. 142 

3. Declaration in aſſault laid 
on a day impoſſible, good 

after verdict. 142 

4. Declaration in trover of 
Hil. term, converſion on 
3 Feb. good if bail filed 
after 3 Feb. 143 

5. The like caſe. 143 

6. Declaration in trover of 

Eaſter term, converſion on 

| firſt day of that term, good, 
the bill being filed at a day 
after the firſt day. 143 

7. Declaration in ſlander of 

Mich. term, words ſpoke 
5 Nev. judgment arreſted. 
185 144 

8. Infant cannot declare by 
prochien amy or guardian, 
without rule of court. 144 

9. Petition to aſſign an in- 
fant a guardian. 144 

10. Guardian's conſent. 145 

11. Affidavit that infant and 
guardian ſigned petition and 
conſent. _ 


12. Copy 


I 


of declaration to 


12. Copy 


be delivered to defendant's 


attorney, who is to pay 
for the ſame. Page 146 


13. For non- payment to be 


left in the office, and plain- 
tiff to proceed. 
14. May | be left in the office, 


jf place of abode of defen- | 


dant's attorney unknown. 


15. Declaration well deli- 


yered from time of notice 
only. . 
16. Defendant's attorney to 
pay plaintiff's attorney 4d. 


for his warrant of attorney 


2 —. 47 
Declaration to be deli- 


* 2 four days excluſive 


before the end of the term, 


to have a plea of the ſame 


term. 


149 
18. If bail filed by the plain- 
tiff, declaration to be left 


in the office, and notice 
given. 149 


19. Notice of declaration be- 


1 75 in the office. 150 
20. Of delivering declarations 
-— I ws by.. 

21. How 1 in caſe the plaintiff 
file common bail for the 
defendant. 153 
22. Of delivering declarations 

de bene effe. 154 
23. Where no affidavit of the 


debt, declaration to be de- 


livered de bene efje with 


147 


147, 149 


152, 153 
33. 


ö 


pr 


notice - -to plead in eight 
Tag Page 154 
here affidavit if in Lon- 

"<a or Middlefex, and de- 
fendant lives within 20 
miles of London, to plead 
in 4 days. | I54 
25. Otherwiſe in 8 days. 154 
26. Delivering a declaration 
unleſs de bene efje before 
bail put in, is a waiver of 
the bail; if before juſtify- 
ing, is an acceptance of 
them. 155 
27. Declaration to be deli- 
vered before the end of 
the ſecond term, or non 
vroſs 155 
28. Nen proſs may be ſigned 
tho' declaration tendered 
after the ſecond term. 155 
29. Of ſigning non prof; when 
by original, 156 
30. Time to declare on an 
eſcape warrant. 156 
When plaintiff may a- 
mend in matter of form 
without paying coſts or 
giving an imparlance. 156 
32. If in fubſtance after ſpe- 
cial plea, muſt pay coſts. 
5 
On amendment defen- 
dant to plead de novo and 
in what time. 157 
34. If rule before in ſame 


term, no new rule. 157 
35. Bill on file may be a- 
ee deſore plea. 157 

| 36. 1 


Yew | 


1ND E X. 


30. New count not to be ad- 
ded after plea or ſecond 
term. Page 157 

37- Plaintiff may diſcontinue. 

157 

38. Of declaring by original. 


309 


39. Of declaring againſt a 
ſtlacer. 340 


5 40. When an attorney ſhould 


deliver a declaration at his 


own ſuit to . an im- 


parlance. 342 
41. Of declaring on a habeas 
corpus. See title habeas | 


corpus, and p. 340, 356, 


; 9 EF 
42. Of declaring painſt pri- 


ſoner. See title priſoner, 
and p. 360, 361, 362, 363, 
38564, 368, 369. 
43 
cient cauſe of detaining a 
priſoner in the cuſtody of 
the marſhal, unleſs affida- 
vit be made that the cauſe 
of the action amounts to 
10 J. or upwards. 36 
44. Sum to be indorſed, 363 


45. An explanation of this | 


; rule oftered. 303 
46. In a writ upon recogni- 
zance of bail defendant not 
bound to accept a declara- 
tion unleſs an ac etiam be 


inſerted in the proceſs. 388 


Declaration not a ſuff- 


1 


| 


85 


Declarations. ” 


I. In debt on a bond. Page rig 
On a bill penal. 120 _ 
On a fingle bill. 121 
On a mutuatus. 122 

2. On an inland bill of ex- 

change by the indorſee of 
an indorſee againſt the 
drawer 123 


3. On a promiſſory note. 126 


4. On an indorſed note 
the indorſee againſt the in- 
:- darfor; 128 
5. Indeb. off. for money re- 
ceived to the plaintiff's uſe. 
125, 138 
F or money laid out for the 
defendant. 138 
For money lent. 130 
For goods ſold and deli- 
vered. 2 
For work done and ma- 
terials found. 135, 136 


6. Quantum vnl. for goods 
ſold and delivered. 132 

3 7. Quantum meruit for work 
done and materials found. 
136 

8. Inſimul computaſſet. 137 
Trover, _ x38 

10. Aſſault. 140 


Againſt a priſoner in cu- 
ſtody of the ſheriff of 
Aidaleſer. 368 
11. Treſpaſs for digging the 
plaintiff's cloſe and carry- 
ing away his oaker. 140 
I2, * 


1 v D E x 


12. Declaration on a ſcire 


facias. _ Page 383 
I 13. Declaration in ejectment. 
423, 439 


On a Aube demiſe, by 
442, 476 


original. 
On a double demiſe, the 
laſt for tithes. 
14. Declaration againſt a 
bailiff by the hands of the 
plaintiff. 


Of demurring. 


1. On general demurrer, 
demurrer book to be de- 
livered and paid for at 4d. 
per ſheet, otherwiſe judg- 
ment. >. "IE3 

2. In caſe of a frivolous de- 

murrer the court will or- 
der the defendant to ſtand 
by it, or plead peremptori- 
ly on the morrow or in- 


ſtantly. 191 


3. rat demurrer cannot 


be waived, a ſpecial one 
206, 207 


may. 

4. When bound. to plead an 
iſſuable plea, may demur 
207 


to the Replication. 
5. Special demurrers to be 
ſigned by counſel. 209 
6. In what caſes attorney may 
make up demurrer book. 


209 
7. Method of going to argu- 
ment on demurrers. 


255 


448 | 


315 
ä * Demurrer to a declaration 8 


re. 


1. Demurrer to a declaration 


in debt. Page 198, 270 
2. Joinder. 199, 270 
3. Concluſion in debt. 199 

A . 200 
_ Treſpaſs. 200 
Aſſault. 200 
Covenant. 200 


- 200 
Cauſes ; not Allee that 
adminiſtration was granted 


to the plaintiff. 200 

5. Demurrer in bar to a de- 

claration. 200 
Cauſes. 20 
Day given to join. 201 
Judgment in default. 201 


6. Joinder in demurrer to a 


plea in bar. 204 
7. Demurrer to a plea. 203 
Joinder. | 203 
8. Deavarret to a replication. 
204 
1 Fo 204. 


9. Demurrer to a rejoinder 
in replevin. 204 


Cauſe of demurre. * 


Joinder. 
10. Demurrer to a ſurre 


joinder on a ſci. Ja. 205 
Joinder. 206 
Diſcontinuance. Fg 


Plaintiff may diſcontinue be- 
fore or after declaration on 
motion 


— 


N N D E X. 
motion at ſide bar on pay- 7. Declaration i in ejectment. 


ment of coſts. Page 157 
Diftringas Jaime. 
I, Need not have 15 days be- 


tween teſte and return, 83 | 


2. A diſtringas. 2.30 


3. Diſtringas in ejectment by | 


original for a trial at bar. 
nt - 
FR Diftringas with a view. 


7. * on a ſcire facias. 
418 


: Zjeciment. | 


1. Attorney not to be leſſee 
in cjeEtment. 6 
2. The nature of the action. 

419 

3. ** the common action 

for trying titles to land. 


1 
4. The method of commen- 


cing the action. 419 
5. Tenant or landlord may 
be admitted to defend on 
entring into the common 
rule. 419 
6. Of what things it will or 


will not lie, and of the | 


certainty and _ uncertainty. 


of — them. 419 to . 


423 


235, 236 

5. Diſtringas by original. 
311 

6. Diſtringas awarded. 400 


| Page 42 
| 8. Notice to be wroth ant 
3 the declaration. 4324 
9. To be delivered to the 
| tenant or wife, and notice 
Wal. 425 
10. Delivered to his ſon, 
daughter, or ſervant, not 
good, unleſs proved that it 
came to his hands, and he 


| knew the meaning of it. 


425 

Ir. Not good delivery on Aa 
Sunday. 425 
12, If tenant ,does not ap- 
_ pear, plaintiff may have a 
rule for judgment. 425 
12. Affidavit of the ſervice 
of a declaration in ejeCt- 
ment. | 426 


14. Affidavit muſt be poſi- 


tive that he 1s a tenant in 
poſſeſſion, and not on in- 
formation. 2 a 
15. Plaintiff muſt move for 
judgment the ſame term 
the tenant had notice to 
appear. 426 
16. What time to appear 
where premiſſes lie in Lon- 
don or Middleſex, and no- 
tice is to appear of next 
term generally. 427 
17. What time to appear 
when notice is for the 
firſt day or beginning of 
the term, 4.27 
18. What time when in any 
other county. 427 


Nn 19. What 


— 4 FIR 
F 9 
4 
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10. What time when 


but once a year. Page 427 
20. Method of appearing. 
| ; 427 | 
21. Rule by conſent. 429 
22. Rule thereon drawn up 
by the clerk of the rules. 


430 


23. Defendant's attorney to 
file common bail, and re- 
ceive declaration and plead 
not guilty. 
24. But if tenant in poſſeſſi- 
on does not appear, judg- 


ment againſt caſual ejector. 1 
430 

25. Jodiment by nil dicit 
againſt the caſual ejector, 
with an imparlance and 
26. Judgment without an 
| e 
27. Judgment againſt the ca- 


remittit damna. 430, 431 


imparlance. 


ſual ejector ſet aſide on 


terms. 432 


28. Who ſhall be admitted 


to join as defendant with 


the tenant. 55-5 FS 
29. Landlord may be joined 
on requeſt, but ſhall} not 
be compelled to join. 
1. Any perſon claiming title 
may be admitted defen- 
cant with the tenant. 432 
21, Landlord impowered to 
; e himſelf defendant, 


1 e 


in 
Cumberland or other coun- I 
ty where the judges come- 


430 


432 


1s proceedings, 


32. Penalty on tenant ſecrets 


ment. Page 433 
33. Defendant to give a note 
of the premiſſes when he 
_ doth not defend the whole. 


34. Proceedings againſt the 


confeſs leaſe, entry and 
| ouſter at the trial. 434 
35. Where ſeveral defen- 
dants, and ſome will not 

_ confeſs and ſome will. 434 
36. How if the not confeſſing 
is in reſpect to ſome vari- 
ance. 435 
37. How to proceed when 
the plaintiff is nonſuited 
on the merits, or a verdict 
for the defendant. 435 
38. The leſſor of the plain- 
tiff may bring an action 
for the meſne profits. 435 
39. Releaſe of plaintiff a con- 
tempt. 430, 453 
40. Demiſe may be on a day 
after the term of which 
declaration againſt the ca- 

| ſual ejector is. 436 
4 How declaration ought 
to be when an infant leſſor. 
436 

42. On 25 of an infant, 
proceedings ſtayed till ſo- 
e for defendant” s coſts. 
430 

43. When leaſe ſealed on the 
premiſſes, there muſt be 
an affidavit of the whole 


1 


44. By 


ing declaration in eject- 


434 


defendant, if he does not 


83 


miſſes untenanted. 
49. Niſi prius record in eject- 


52. Declaration in ejettment 


1 * E K* 


44. By Stat. 4 Geo. 2, decla- | 


ration may be fixed on the 
door of the houſe; Sc. 


Page 437 | 
45. Of purport of affidavit 


on motion for judgment. 

| 437 

46. On payment of rent and 
_ coſts before trial, proceed- | 
ings to ceaſe, 4.38 


47. In theſe caſes ſame time 


. to appear as to tenant in 
poſſeſſion. 438 
48. Method of gaining poſ- 
ſeſſion where the tenant 
runs away a year's rent in 
arrear, and leaves the pre- 


439 


ment. 439 
50. Proceedings in ejectment 


by original. 442 
51. Iſſue in <eAment by 
original on a double de- 
miſe. — 12 


by original on a double 
demiſe. 445 
” Declaration in ejectment 
on a double demiſe, the 
laſt for tithes: 448 


54. Judgment in ejectment 


by original 


againſt the 


caſual gector, by nil di- 


cit & remittit dampna. 
450 

55. Judgment by non infor- 
matus in ejectment by ori- 


ginal. 45⁰ 


56. Writ of poſſeſſion. Page 
451 
57. When death of the plain- 
tiff in ejectment ſhall not 
prevent judgment. 452 
58. Plaintiff in ejectment 
under the control of the 
court, and cannot releaſe. 
45 
59. And liable to be puniſh? 
ed if he does releaſe. 4523 
60. Of defendant's recover- 
ing his coſts where. the 
leflor of the plaintiff was 
a peer and beyond ſea. 453 
| 61. Proceedings in ejectment 
ſtayed till coſts of a nonſuit 
in C. B. on ſame title were 
paid. 454 
62. Leſſor of the plaintiff 
who was but tenant for 
life, dies after verdict and 
before judgment. 454 
63. The term in ejectment 
inlarged without conſent. 
4354 
64. Of ſetting aſide a judg- 
ment obtained Baade | 
ly; one man perſonating 
another, | 454 
65. Declaration on à leaſe 
for 5 years when the leſſor 
had but an intereſt for 3 
cars. == 455 
66. Amendment in ejectment 
denied. — 1 
67. Error in ejectment lies 
before inquiry. 457 


68. Error after verdict in 
ejectment, recognizance of 
plaintiff ſufficient. 


460 


Nun 2 


69. Or 
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69. Or may 


find bail, and 
need not be bound bimfif. 
Page 450 
70. Where plaintiff i in "joe 
ment ſhall have no coſts in 
Error. 472 


Elegit. 7 
See Execution. | 


1. „ Bienit by the flat. We - 
minſter 2. c. 18. 281 
2, When the return of an 
elegit may be quaſhedwith- 


out writ of error. 281 
3. No notice of executing an | 
. elegit. | 283| 
4. Elegit. 299 | 


5. Elegit | againſt tertenants. 
301 


6. A return to an elegit. 303 


Error. 
1. No writ of error in a judg- 
liament. 305 


bail till determination of 
writ of error upon the bail's 


Bail in original action not 
able to coſts in error. 384, 


470 


of C. B. or inferior eourt, 
returnable in B. K. 45 
. No writ of error to be 


brought above 20 years af- 
ter judgment. 456 


| 


2. Proceeding ſtayed againſt | 


undertaking, Sc. 383, 384 | 


4. Writ of error on judgment | 


. N E * 


6. Where bail cannot bring 


error. Page 456 
7. Where dh querela and 
not error lies. 456 


8. On a judgment againſt 
two, one alone cannot 
bring error. 456 

9. Of error for death of the 
original plaintiff before ver- 
Alt. - F 457 


10. Error in ejectment lies be- 


fore inquiry. 457 
11. A writ of error a ſuperſe- 


deas, except. — 7 
12. As ſoon as allowed. 458 


13. As to execution not exe- 


cuted. 458 
E. Q, the fraction of a day? 
458 


15. Writ of error with a long 


return no ſuperſedeas, 495 
76. Error in Exchequer-cham- 
ber on. judgment by original 
in B. R. void, and no ſuper- 
ſedeus. . 45 


17. Several bring error, and 
ment by original but in par- 


one of them dies, no execu- 

tion without leave. 458 

18. On what judgments writ 
of error ſhall be no /uper/e- 

| ear without bail, "yp at. 

Face 1. 


459 
10, On what by fat. 13 Car. 


459 
20. "On what by „gat. 16, 17 
Car.-2. 459 


21. In dower or ejectment the 
recognizance of the plain- 
tiff in error ſufficient. 460, 


465 


22. Error 


„ Se to. fd Es 


22. Error in ejectment, plain- 
need 
not be bound himſelf. Page 

460, 465 
23. No bail in writs of error 
460 | 


34. Proceedings after writ of 


36. If no exception to bail 
within 20 days after notice, 


37. Upon rule for better bail, 


\/ 


INDEX 


tiff may find bail, 


from inferior courts, 
24. Nor upon judgment on 
bond for performance of 


_ covenants or bail-bond. 460 


25. The condition muſt be 
on record. 
26, Bond to pay ſo much as 
F. S. ſhould declare, c. 


error brought no „aper ſedeas 


without bail. 461 
27. Bond to perform cove- 
nants, and amongſt the reſt 
for pay ment of money. 462 
28. Executor or adminiſtrator 
bringing error on. judgment 
de bonts propriis, muſt put in 
bail. | 463 
29. Bail in error cannot ſur- 
render plaintiff, 463 
30. How to ſue out writ of 


error. 463 4 | 
31. The præcipe. 464 
32. How to get writ of error 
allowed. 464 


ed as ſoon as ſealed. 464 
error ſealed, no contempt 
without notice. 464 

35. Four days after allowance 
to put in bail. 465 


bail to be allowed. 465 


460 


1 


| 


| 33. Writ of error to be allow- 


4 days after notice to juſtify 
or put in better bail. Page 
. 
38. Plaintiff i in error in èject- 
ment to be bail himſelf” and 


juſtify if required. 465 
39. Rule to tranſcribe. 465 
40. Time taken by the clerk 


of the errors to tranſeribe. 
f ĩͤ OS 
41. Scire facias muſt be ſued 
out as ſoon as tranſcript 
brought in. 466 
42. How ſcire faciss to bear 
teſte. | 466 
12. IH plaintiff in error 2 
enter tranſcript, defendant 
may, 1 466 
44. "Tranſcript to be kept no 
longer than till copy _ 
6 


45. How fobrg facias to be re- 
turnable, 466 
46. How in error from 56 
palace court. 
47. On return of ſci. fa. 455 
for judgment. 7 
48. No oyer or plea to it, 
ſave on aſſigument of er- 
rors. 467 
49. Where a ſcire facias to 
hear errors is not well 
brought. 467 
50. Plaintiff in error heard 
ex parte, if defendant does 
not appear on cz. fa. 467 
51, Errors to be ſigned by 
counſel, and "Op delivered, 


467 
„ 


* 


Nn 3 


$9. 3 may award certio- 


1 <> 
OC. ——— error 
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dant may immediately join 
in error. 
53. Defendant in error may 
have a rule to return cer- 
tiorari. „55 


54. If certiorari be not re- 
turned and filed, defendant | 
may join in error. 468 


55. If plaintiff's certiorari be 
for an original, &c. of a 
wrong term, defendant may 


$2. If general errors, defen- q 


- ſue out a certiarari. 468 


56. When certiorari return- 


ed, defendant may join in 


walls eſt erratum. 468 
57. No diminution after 


tall off erratum pleaded. Fe 


469 


58. No diminution i in records | 


8 out of an inferior court. 


469 
rari ad informand conſcie en- 


48569 
60. Either ſide may move for 
2 concilium. 470 


61. Books to be delivered 
two * before argument. 


470 


TY 


62. Party who expects judg- 


ment ſhould deliver all the 
| books. . 


471 .* 


65, If no errors, of what 


63. Party who delivers no 
bcoks, not to be heard. 


4711 
64. Same courſe in demurrers. 


term ſeire facias to be en- 


terel. Page 41 


66. And execution may there- 
Page 467 | 


upon us, + 147 
67. Method of non-profling 
a vurit of error. 471 
68. One execution againſt de- 

fendant for debt and coſts in 

the original action, and 
coſts in error. 473 
69. Same proceedings on af- 
ſigning errors de records as 
on Jer. fa. 471 
70. No coſts on amendment 

of a writ of error. 472 
71. Coſts on amending affign- 

ment of errors? ' 472 
72. No coſts in error if execu- 

tion executed, and why, 

472 

73. Where plaintiff i in eject- 
ment ſhall have no coſts in 
error. = SOS 
74. Defendant in replevin 
ſhall have no coſts in error. 
472 

75. Plaintiff in 1 formedon no 

coſts in error. 473 
76. Adminiftrator ſhall pay 
no coſts in error. 473 
775 When a writ of error a- 

bates by the death of the 

parties, EO WP "1 
78. When a writ of error a- 

bates by the death of the 
_ plaintiff in error, and when 
not. " "[S.. 
79. And in what manner ex- 
ecution may be taken out 
repo, x —— 


80. Abates 
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Bo. Abates not by the death 1 


of the defendant in error. 


Page 475 


81. When abatement of writ 
of error, execution may 
9 though a new writ be 


brought. © . 1 47S; 


82. Of returning the writ 
where divers records, 476 


83. How if- judgment given 


after the return of the 
lit. | 475 


7 3. Record varying from the | 


writ, + 476 | 


8 8 5. After in nullo et erratum | 


pleaded, can't amend gene- 
ral errors. 476 


; 86. Stat. 5 Geo. 1, of N 


ments. 476 


| 87. Where plaintiff brings er- 


ror, and the court reverſes, 
they give a new judgment; 


otherwiſe if the defendant 


brings error. 476 
88. A ſcire facias againſt bail 


Wrong. 2 477 


89. Scire facias quare execu- 


t1onem non in debt on judg- 


ment removed out of C. B. 


by writ of error into B. R. 


495 


90. A on a judgment 


in an inferior court. 497 
91. Non-profs after two ſeire 
facias's in error fur eject- 
ment. 498 


3 in the Exchequer- } 
| chamber. 


1. Writ of error no ſaper- 


Kae till allowed. tas | 


4 
2. Bail i in four days after i 
lowance. _ 277 
3. Notice of bail, and if no- 
exception within 20 days, 
bail to be allowed. 477 
4. Ten days notice to the 


clerk of the errors before 


argument. 478 
5. Plaintiff to deliver four 
books to the judges of the 
Common Pleas, defendant 
four to the barons. 478 

6. No ſcire facias in the Ex- 
cheguer- chamber. 478 
7. Stat. 27 Elix. juriſdiction 
of Exchequer-chamber in er- 
ror, 47 8 
8. Error in parliament from 
the E rheguer⸗ chamber. 479, 


480 


9. When ſuit by original in 


B. R. error lies only in 
A eee 479, 480 
Bail can't have error in 
"I xchequer-chamber. 479, 480 
II. Error lies not in Exche- 
quer- chamber on a judgment 


upon a ſer. fa, 479 


12. No error in Exchequer- 


chamber on action gui tam, 


| cand. mag. on ſci. fa. againſt 


i t wo nihils returned. 
480 

13. After ſuch return, bail 
relie vable by audita querela 
only. 480 
14. Error in fact not to 
be corrected in Eæchequer- 
chamber, 481 


| Nn4g 15. Exchequer 
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75. Exchequer-chamber can't = | 


award a writ of inquiry. | 

Page 482 | 
16. May beſides reverſal give 
a a complete judgment. 482 | 


17. Of execution on abate- 


ment of writ of error in 
E xchequer-chamber. 483 
18. When writ of error abates 


in Excheguer- chamber, judg- 


ment is not in B. R. with- 
out a remittitur. 482, 483 


19. Debt on judgment pend- | 


ing error in Exchequer-| 
chamber. "a 


20. Error coram nobis reſident | 


lies not in Exchequer-cham- 
ber. 480 


Error tam in ar judicii Is 


quam in adjudicatione exe- 
cutionis. 


483 


2. It lies: not᷑ in camera ſcac- | 


carii on an award of exe- 


cution after judgment af- 
firmed there. 


- cipal with himſelf 1 in a writ 
of error. | | 


E rror coram obi refulen. 


- 7, If a ;nlloment.; in this court 


be erroneous in matter of 
fact, error lies in this court 
to ene, it; 5 but not if 


motion. 


| without proviſo. 
F- Where bail may hee it 


483 
3. Bail cannot join the prin- 


— — 
* 


484 


erroneous in matter bf law. 
| Page 484 
2. © pie RIP PN coram vobis, &c, 
rains firſt writ diſcontinued. 
1072 134 
3 Not after mne 485 
Error coram nobis reſiden 
2 lies not in nenn i 
Ke. 5 485 
5. Of allowing it, and whe- 
ther a aper ſedeas without 
leave of the court. 485 
6. Where there is no error in 
the court, error coram nobis 
des not, may have audita 
guerela. 485, 486 
7. Errors to be affgned on 
8. Ho judgment reverſed on 
error in fact. 486 
9. On error in fact, at 
may carry the cauſe to trial 
486 
10. Judgment reverſed for 
death of one of the defen- 
ꝗants before verdict. 487 
II. This writ no ſuper/edeas 
38 motion. 487 
Tho! two writs of error 
peeing a third granted, 
8 and alſo a fuperſedeas, 487 


E. rror from Trelond. 


I. | Plaintif to aſſign « errors on 


motion, 488 
2, By like rule defendant to 
488 


join 
3. Muſt be an affidavit veri- 
:  fying 
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4 If judgment affirmed, exe- 


8. No ſeire facias ad audien- 
6. Of bringing in and copy ing 


9. Of reverſing judgment gi- 
ven for the defendant in | 


2. No writ of error on judg- 
ment by original in B. R. 


TIN D ” * 


bag ener, n Page | + 
489 | 


cution muſt be awarded i in 
%%%. 4809" 


dum errores, | 488 
the tranſcript. 488 


. Of obtaining execution for 
default of tranſcribing, 489 


8. Of execution on affirming | 491 
11. Or loſe benefit thereof, 


the judgment. 489 


Ju: Te 489 
| Error in Parliament. 


. Of ſtaying proceedings, a- | 


N nt bail, pending a writ 
eine.. 385 


but in parliament. 305, 479 


3. Error in parliament from 
the Excheguer- chamber. 479 | 


4. How writ of error in par- 
liament to be made return- 


A | 499 
5. Error lies not from the 


court of Exchequer to the | TY; 
| houſe of lords. 490 | 
6. Where judgment reverſed 


in parliament, they give 
the ſame judgment as B. 


R. ought to have done. 490 | 


7. Suing in the court below, 
pending a writ of error in 
parliament, is a contempt 


and breach of privilege, Page 

4590 

8. Proceedings on writs of er- 
ror in parliament. 

9. Errors to be affigned in 8 


its. 491 
10. If diminution alleged, 
and certiorari prayed, cer- 
t1orari to go without mo- 
tion, and to be returned in 
ten days. 


and defendant to proceed as 


if none awarded, 492 
12. Printed caſes to be ſigned. 
492 


77 No putting off a day of 
hearing without notice of 
two days, and oath thereof. 


14. -Cartifinden to FE given of 
certtorgri's being awarded 


493 
15. How counſel to proceed 
at hearing. 493 


16. Writ of error diſconti- 
nued by prorogation, a ſe- 


| | 494 
If returnable ad prov” 


e no ſuperſedeas. 
494 

18. When a ſecond writ of 
error a ſuper/edeas, and 
when not. 494 
19. Prorogation of parlia- 
ment no diſcontinuance of 
a writ of error. 


days, or e & remit- 


492 


concerning writs of error. 


cond writ no ſuperſedeas. 
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INDEX 


20. Writ of error with a long 


return no ſuperſedeas. Page 
495 


21. 0 wor determined by f 


prorogation. 495 
22. Upon error in parliament | 


of judgment affirmed in | 


B. R. new bail required. 
Co TE; 


© Eſcape. 


x. Eſcape of the huſband the 


eſcape of the wife. 286 


2. Of time to declare on an 
eſcape warrant, 


156, 367 
| Eſſein. | 


I. . Eſſoin- days what. 72 
2. In Eaſter and Trinity terms. 


"T3; 

| E vidence. 
Matters that need not be plead- 
ed, but may be given in 


e. 


Exception. 


. Exception to bail to be in 


20 days. 110 
2. To be entered in judge's | 
—_— e 


3. After of no validity. 110 
4. No excepting to bail after 
declaration delivered, unleſs, 
Gr: i 
5. Bail i in term-time to boper- 


ty ception. 


189, 190 | 


fected in four days after ex 
| Page 112 
- 6. In vacation on the firſt day 
of the - ſubſequent term. 
3 
7. Exception to bail by ori- 
ginal to be entered in fila- 
„ © 1 
8. If. nine takes an af. 
A of the bail- bond, 
and the ſame perſons be- 
come bail above, he can- 
not except 1 them. 
114 
9. Twenty-eight days to ex- 
cept to bail on a habeas cor- 
. „ 
10. Notice of exception to 
be in writing. 355 


11. After exception, rule for 


procedendo unleſs better bail 
in 4 days whether in term 
or vacation. 1 


| 12. If no exception to bail! 


in error within 20 days af- 
ter notice, bail to be allow- 


| E. xecution. 


dee Capias ad ſatisfaciendum, 


Fieri facias, Elegit, Habere 
facias Bf N nem. 


T. Sheri, S. Ain exe- 
cution, Oe. liable to an at- 
tachment, Oc. * 

2. Copy of inventory on ff. 


F. or elegit to be delivered 


on requeſt. 3337 
bee | 3. Sheriff's 


. 
1 
] 
8 


R Þ - 


3. Ser fees on executions. 
5 Page 38 
4. On an habere Jacigs poſe. 


ſeſſionem. 


39 
5. Sum really due to be mark- 


8. His poundage when the 


ſum exceeds 100 /. $0 + - 


9. Extends. not to cities or 


towns. 4 
10. Not to real executions. 40 


11. Not to executions on ſta- 
tute merchant, c. 41 


12. May not take a bond for 


nis fees. — 41 


13. Judgment to be revived 
by /cz. fa. if no execution 


within a year. 278, 401 
14. Judgment entered ten 
years, ci. fa. to be moved 


for, | 279, 402 | 


15. Execution ſued out and 
continued as effectual as ſci. 
fa. 279, 402 
16 If cæſſet executio for a year, 
plaintiff may have execu- 
tion after a year and day 
without ſtire facias. 401 


17. And in cafe of a writ of 
error. | 5 401, 40 


18. But not in caſe of an in- 
junction. 402 


19. If judgment of 10 years, 


muſt move court for ſci. fa. 
if above 7 years, muſt move 
ſide bar; if after judgment 


ed on the writ. 39 
6. Penalty on ſheriff taking 

greater fees. 39 
7. Fees on a ca. ſa. 40 

On an . 40 


„ 


— — 


ſo revived, and before exe- 
cution defendant die, muſt 
revive again, but may with- 
out motion, Page 279, 

402 


ko. Several years after judg- 
ment an award of execu- 


tion was entered as of the 
fame term with the judg- 
ment, and continyed down 
and executed without ſet. 
fa. 402 
21. If either party dies, exe- 
cution cannot be ſued out 
till /cz. fa. and judgment 
thereon. 405 


22. Of executions at the 


common law, and by act 


of parliament, 280 


23. Execution may go into 
Wales. © 284. 
24. Or A county palatine. 285, 
286 

25. Of execution on a joint 
judgment againſt ſeveral de- 
fendants. 285 
26. Where on a penalty be- 
ing levied the court will 
order the plaintiff to take 
only his principal, intereſt 
and cofts, 286 


27. Eſcape of the huſband the 


eſcape of the wife. 286 
28. When. two writs of exe- 
cution are delivered to the 


ſheriff, he muſt give pre- | 


ference to that which was 

_ firſt delivered. 287 
29. Execution againſt an a- 
greement ſet aſide. 287 
30. Execution 
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30 Execution after judgment 
ſigned, but before it was 
entered. Page 287 

37. When body of a peer li- 

able to execution. 288 


32. Of charging a priſoner dy 


title 


in execution. 


| 


may go though a new writ 
be . Page 475 


uur. 


. No ac etiam againſt an 
| executor, Wh 95 


23, Thou fol. 366, 367 | 2. When an executor or ad- 
; Though ſer. fa. againſt | miniſtrator ſhall be held 
be joint, execution to bail on a deva/iavit ſug- 

| _ be ſeveral, and a- | geſted. | 95 
gainſt the body. 391 [ 3. Executor ſhall not put in 


34. Writ of error a fuberſe- | 


deas to execution, except, 


c. „ 
35. As ſoon as allowed. 458 


As to execution not exe- 


cuted. - 458 
27. Error in Exchequer- 
chamber on judgment by 
original in B, R. yoid, and 
no ſuperſedeas. 458 

. Several bring error, and 
one of them dies, no exe- 


cution without leave. 458 
On what judgments writ | 


of error ſhall be no ſuper- 
ſedeas to the execution 
without bail. 459 


40. If no errors aſſigned on 


5p 70 fa. quare executionem 


wn, execution may iſſue. 


tis 471 
41. One execution again 
_ defendant for debt, coſts 
in original action, and coſts 
in error. 


42. When on abatement of 
writ of error, execution 


gainſt 


470 


5. 


— 


ä 
dt 0 


ſpecial bail on a habeas cor- 


pus, though bail put in be- 


low. 


| 3 1 
4. The method of obtaining 
judgment de bonis pro- 


priis againſt an executor 
or adminiſtrator. 418 
Adminiſtrator ſhall pay 
no coſts in error. 473 
6. Audita guerela on a judg- 
ment recovered by an ad- 
miniſtrator, adminiſtration 


being revoked. 511 
Exigent. 
1. The exigent. 317 
2. The return. 318 


See 80 e 


K. Need not have 1 5 days 
between teſte and return. 
8 

2. B. fa. an execution X 

common Jaw. 1 280 

| 3. B. 


3 Fi. fa. iſſued in \ life of de- : 
fendant, who dies before | 
the return, it may be exe- 

_ * euted, ky 

4 Hi. fa. in caſe upon pro- 


-mule. 296 
In debt. 296 
In covenant. 297 

After ſci. fa. 297 


5. Fi, fa. for an executor on 
- a judgment recovered by 
the teſtator, 297 
6. Fi. fa. for an executor a- 
gainſt an adminiſtrator de 
 bonts non. 298 | 


Filacers. | 


Of declaring againft a filacer. | 


349 


Fines 6 


On original writs. 307 


Franchiſe. 


1. Sheriff, on requeſt and 
coſts of a lord of a fran- 
chiſe, to appoint a deputy 
to reſide at ſome place in 
or near the franchiſe, 

2. Place and coſts to be ap- 


pointed and ſettled by lord A 


chancellor, &c. 42 
3. Deputy to receive writs, 


and in name and under 
ſeal of ſheriff to iſſue war- 


Page 283 | 


42 


4. Taking n. no more than ac- 
cuſtomed fees. Page 43 
5. Puniſhment of ſheriff or 
deputy making wilful de- 


fault. 43 
6. No bailiff of a liberty to 


practice as an attorney. 36 
65 


Of Habeas Carpus's. 


I. Proceedings relating there- 
A 343 
2. Habeas Corpus when re- 
turnable immediate, and 
when not. 343 
3. Habeas Corpus to remove 
2 cauſe, to be returnable 


on a day certain, except. 


352» 353 

4. Of what return ſuch A 
bDeas corpus ſhould be. 
353 


5. Habeas corpus to inferior 
court after judgment party 
to be remanded, 343 
6. Habeas corpus not to be 
allowed unleſs delivered 
before jury ſworn. 343, 344 
7. Or before iflue joined. 
344 _ 
8. So as it be not joined 
within ſix weeks after ar- 
reſt. 344 
9. Cauſe remanded not to be 
again removed before judg- 
ment. | 344 
10. Cauſes not exceeding 54. 


rants to the lord of the 
franchiſe. 43 


not to be removed. 344 


11. Writs 
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11, Writs contrary to this | 
act not to be allowed. 


Page 344 


extends, 
13. Not to any cauſo where | 
the plez not triable in the 
inferior court, 345 
14. Inferior court may pro- 
ceed in cauſes not exceed- 


ing 5 J. 
actions for above 51. 345 


352 


A. Charges to be tendred 
to a ſheriff on bringing up] 


a priſoner 345 


16. Habeas corpus to the 


cinque ports. 345 
27. Though defendant bail- 
ed, cauſe ſhould be re- 


tu . 


ter habeas e received. 
46 

1 9. Where bail on 1 
corpus ſhall be ſpecial in 
all actions of ſame plain- 
tiff of ſame term. 
20. Can't declare above be- 
fore habeas corpus allowed. 
pe” 


1 
21. Where cauſe ſhall be re- | 


moved out of London, tho 
the matter only actionable 


there. 346 
22. Can't put in bail till Ha- 
346 
& 355 


beas corpus returned. 


: TK To what courts. this act | 


345 | 


though there be | 


1 


345 
18. Can't be bailed below af- 
| 29. Of ſuing out a habeas 


340 | 


23. When habeas corpus muſh 
be on motion. Page 347 


24. Proceedings in inferior 


court after habeas corpus ' 
void... 347 
25. On Habeas corpus pro- 
ceedings below at an end, 
and all here de novo. 347 
26. After plea in an inferior 
court defendant a feme 
marries, and on habeas 
corpus pleads here her co- 
verture. 347 
27. Habeas corpus after in- 
terlocutory judgment, de- 
fendant dies before the re- 
turn of the writ, a proce- 
dendo awarded. 347, 348 
28. A habeas corpus cum 
cauſa returnable before the 
chief | juſtice immediate. 


348 


corpus and getting it ab 
lowed. 349 
30. The fees. 349 
31, Defendant muſt be char- 
ged with ſome proceſs of 
this court, or cannot be 
committed, 349 
32. Fees on a commitment 
at a judge's chamber. 350 
33. Writ and return to re- 
main with the ſecondary 
or judge's clerk, and a 
note thereof Gened by the 
judge or ſecondary, to 
be delivered to the mar- 
ſhal. n 350, 35k 
5 34. The 


TN DEL 


34. The form of a bail-piece. 
Page 351 
35. Perſons committed to 


the cuſtody of the marſhal | 


on habeas corpus to re- 
main two days, notwith- 
| ſtanding any other habeas 


Corpus, "425 Ty 352 | 


36. As to the ſtile of inferior 

courts. $526 352 
37. A Procedendo, 353 
38. Special bail in cauſes re- 
moved by habeas corpus, 


except. 354 | 


39. Executor ſhall not put in 
bail on a habeas corpus, 
tho? bail below. 354 

40. Nor an heir at law. 355 

41. Procedendo unleſs bail in 
four days in term, and ſix 
days in vacation, after no- 


tice. 355 


42. Twenty-eight days to 
except againſt bail on a 
habeas corpus. 355 

43. Notice of putting in or 
excepting to bail to be in 


writing. 355 


44. After exception rule for 
Procedendo unleſs better 
bail, either i in term or va- 
cation. 355 

45. On a removal out of an 

inferior court plaintiff is 

bound to accept the bail 


below, except in London. 


56 


5 3 
46. Bail liable in all actions 
in the return of the ha- | 
ST | 485 59. How 


eas, declared on within 
two terms. Page 356 
47. Defendant in cuſtody not 


51. Can't be non-proſs'd for 
want of a declaration. 


52. Cauſe removed from ci- 
ty, Cc. where judges of 
aſſize ſeldom go, to be laid 
in the county wherein the 
city, &c. lies. 357 

53. What time the defendant 
has to plead in ZH. or 


London or Middliſes. 357 
54, What time in thoſe terms 


ty. 357 
55. What time to plead in 


358 


56. Prafiice varied ſince rule 
Trin, 5, 6 Geo. 2. 358 
57. Plea in abatement when 
to be pleaded. 358 
58. How to proceed againſt 
| a priſoner in the Fleet 
| charged with a declaration 
removing himſelf by Ha- 
beas corpus to the King's 
Bench priſon. 358 


— A 


to be diſcharged till bail 


perfected. _ 356 
48. Record not removed by 
habeas corpus. 356 
49. Plaintiff muſt declare de 
novo. 356 
50. Plaintiff muſt declare in 
two terms. 356 


: > 


Trin. and the cauſe in 


if action in any other coun- 


Mich, or Eafter term. 


7 ND E K*. 


59. How on a like removal 


from the Marſpalſea to the 
Fleet, Page 359 
60. How on a removal be- 
fore declaration. 359 


Habeas Corpus. 
A Habeas corpus cum cauſa 


returnable before the chief | 
348 | 


juſtice immediately. 
Habeas Corpus ad teſtifican- 
$ "oe. ; 


A habeas corps ad reflifican- 
dum. 3M 39 


Hun. facias tel fonen. 
Ser Execution. | 


« — 


"Wale bof babere facias poſſeſ” | 


— 
Herr. = 


451 


1. No ac etiam againſt an 
heir. 


2. Heir ſhall not put in ſpe- 


cial bail on a habeas corpus 


open bail put in below, | 


355 
3. Heir may maintain audi- 


dita querela on a judgment 
paid by his anceſtor. 511 


| 


3. Imparlances. 


5 


| 4. Inquiry awarded, 
$, 


| Imparlance, : 


1. Formerly imparlance in all 
_ caſes. Page 148 


2. Of common and ſpecial 


imparlances. 216, 217 


171, 219, 
274, 277 


Infant. 


t. Infant cannot declare by 
prochein amy or guardian 
without rule of court. 144 

2. Petition to aſſign a guar- 

dian. | 

3. Guardian's conſent. 146 
Affidavit that infant and 

guardian ſigned petition and 

_ conſent, | 146 

5. Infant defendant muſt be 
admitted to plead by guar- 
dian, 180 

6. How declaration in eject- 

ment ought to be when an 


3 infant leſſor of the plain 


tiff. 436 


Inguiry. 


Notice of trial * ee 3 


pe inquiry when book re- 


turned with demurrer. 218 


| 2. Notice of inquiry. 221, 
222, 256, 257 
bs. Writ of inquiry, 257 


271, 


275, 410, 412, 414, 416 
The return, 276, 417 


145 


6. Con- 


1 N D E * 


6. Continuance by vie non | 
Page 415 | 
7. Writ of inquiry by origi- | 
nal 6. What time the plaintiff 


miſit breve. 


. 312 

8. Award of writ of inquity 
bans eSjectment by original. 
3 

9. Bxchequer-chamber cannot 
award a writ of inquiry. 


* 


Interrogatories. 


Interrogatories for examining 
A witnels before a judge. 


24 


Irregularities. 


| Irregulatities to be taken ad- 
_—_ of as ſoon as 7 


; © Jie. 
1. Copy 


demurrer to be delivered 
and paid for at 4d. per 
| ſheet, otherwiſe judgment. 


183 


2. of mak up iſſues, 215, 
216, &c, 


3. Tue to be entered before 
niſi prius record ingroſſed. 


222 


4. Plaintiff on rule muſt en- 
ter his iſſue, or be non- 


ſuited. | 228 | 


F. No rule to enter the iſſue 


of a general iſſue or | 


the ſame term, unleſs no- 
tice of tial be given. Page 
228 


has to enter his iſſue. 228 
7. Of making up the ifſue 


3. To take no fee but of the 


kink ----- I 
4. Their commiſſions guams 
diu ſe bene geſſerint, but 
removeable upon addreſs 
of both houſes of parlia- 
ment. 1 
5. Their patents not deter- 
minable by the King's de- 


force ſix months after, un- 
leſs ſuperſeded. 1, 2 
6. Power. = 


See Court of. King's Bench. 
of Fudgments. 


I: Wan of attorney to 
confeſs a judgment re- 
voked, but attorney or- 
dered to 2 aon * in- 
fermatus. 63 
; 2. Warrant of attorney to 
_ confeſs a judgment, not re- 
vocable. 4 
3. Determinable by death of 


[5 


va- 


by original. 309 
Fudges of the Court. 
1. Judges B. R. 1 
2. How created. 1 


miſe, but to continue in 
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- vacation, judgment may be 


entered of precedent term. 


Page 64 


+: Determinable by marriage 


apt the party” when, 64, 


. 


A warrant of attorney to 


confeſs a judgment by a 
perſon in euſtody not bind- 


ing, unleſs his 1 be 


2 preſent. .* 3260 
6. When an. attorney” 8 pre- 
: <.;;ſence not neceſſary. 261 
. Preſence of an attorney of 

© another. court ſu ficient. 

„ 207! 

8. There muſt be an attor- 


a, ay for defendant. preſent. | 2 
=Y 261 


- 9, One in execution may 
- confeſs a new e 
without the preſence of an 
„„ ˙· 206 
10. Warrants of attorney 
executed abroad, muſt be 
| conformable to the rules. 


3 
11. When * s death a 
 countermand, 2862 


12. Feme covert, living as a 
feme ſole, gives a warrant 
of attorney, not relievable 


but by writ of error. 263 
. 3. How to obtain judgment 
as in cal of a nonſuit. 


14. of a warrant of attorney 
_ to enter up a judgment of 


| a precedent — 263 


—— «4 „„ 


. n 230 ; | 
effectual as ſer. fa. A 


IE 


3 


15. Judgment to be entered 
of term mentioned in the 
warrant. Page 263 
16. How if no term mention- 
ed, or a particular term, 
or any term fubſequent 
thereto. 462 
17. On judgment by confef- 
ſion, common bail to be 
— 107 
18. If a judgment be pleaded, 
term and number- roll to 
be given if demanded. 182 
19. Of judgments by default, 
250 
20. When judgment, tho re- 
. may be ſet aſide, 260 
Judgment by cognovit 
9 dampna to 
ſave charge of inquiry. 
. 204 
Judgment or incipitur 
ay "Ea to. be entered on 
the 101] before judgment 
ſigned, 2.64 
23. How judgments ought to 
be entered on the rolls. 
: 264 
24. Judgments to be revived 
by ſer. fa. if no execution 
Within the year. 279 
25. Judgment entered ten 
years, ſci. fa. to be re- 
; moved for. 278 
26. Execution ſued out, mw 
continued on the roll, | 


27, Judg- 


INDEX 


27: Judgment may be enter- | 


ed if defendant dies after 
day in bank. Page 279 
28. Of execution on a joint 


judgment againſt ſeveral 
285 | 


defendants. 
29. Execution after Judg- 
ment ſigned, but before it 
Was entered. 28 
30. Method of obtaining 


Bo judgment de bonis propriis 
againſt an executor or ad- 


miniſtrator. 418 
E „n 
Fidgments 


Is On a plea of plene DE 


niſtrauit præter 17 l. for 


the 177. 170 


2. For the plaintiff on a re- 
plication of ul tiel record 


and iſſue. 177 


3. For defetidant for default 


of plaintiff's : 2 in de- 
murrer. 


dict ſur non aſſumpſit. 267 


5. On a verdict for the plain- | 


tiff ia rr. 4069 


6. For the plaintiff i in caſe on 


a demurrer in abatement 


to a declaration. 269, 416 
* Judgment by cognouit ac- 


tianem & dampna, to ſave 
the charges of executing 
an inquiry. 264, 272 


8. — in debt by non 


7 | 12, Nil dicit in caſe with an 


201 
4. For the plaintiff on a ver- 


Jum infermatus without 
an imparlance. Pag e 272 
9. Nil dicit in debt . the 
ſame term. 274 
io. Ni dicit in debt with 
an imparlance, 274 
11, Nil dicit in caſe of the 
ſame term, 275 


imparlance. 277 
In treſpaſs; - 278 
Aſſauft. 278 
Treſpaſs, aſfault and im- 
priſonment. 278 
Covenant. 278 
Aſumpfit. 278 


13. Judgment by default on 
two ſcire facias's s againſt 
„ Bail. 382 
14. Judgment by default on 
two ſcire facias's againſt an 
adminiſtratrix on a judg- 
ment in caſe Wing her in- 
teſtate. 408 
15. Judgment on a 7 5 fect 
againſt the executor of a 
defendant dying after in- 
terlocutory judgment, 412 
16. Judgment by nil dicit a- 
gainſt the caſual ejeftor 
with an imparlance. 430 
17. Judgment without an 
imparlance. 431 


18. Judgment in ejectment 


by original againſt the ca- 
ſual ejector by nil dicit Eg 
remittit dampna. 450 
19. Judgment by a ſum in- 
for matus in ejectment by 
original. 450 
O O 2 20. J udge 


-- 


- mandamus 5 
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20. Judgment by default in 
two ſtire facias's quare er- 
ecutionem non in error ſur 


Page 498 | 


gejectment. 
21. Judgment in audita que- 


rela after verdict on a trial 


n Jog 
22. Other forms. 510 


23. Judgments on wager of 


law. 516 


24. How to obtain judgment 
as in caſe of a nonſuit. 230 


Furata. 8 


5 8 The fret. e 
822% by original. 310 


n a ſcire facias. 418 


2. May examine errors in 


other courts except the Ex- 

cheguer. 3 

May reverſe a judgment of 

Y the court of King's Bench in 
Treland. 


giſtrates. 


5 3 
5. May correct el 


errors, c. 


tions. 


. Writ of error from this | 


court muſt be returnable in 
parliament, if by original; 


6. Grants, habeas corpus? : | 
bags prohibi- | 


1 


jury. 245 


1 2 3 
4. May puniſh inferior ma- 


5 


in the Exchequer-chanker, 
if by pl 


» ier 5 


* The manner of ſtriking a 


„„ jary< = age 
2. Nt the Marys of the par- 


ty applying for the ſpecial 


Piping 


| x. | Bail to Juſtify in court. 
hs 
2. In the country by affda- 


vit. 112 


3. Bail in term to be per- 


In gjeament. 441 | fefted in four days after 
3 exception. e 

Juriſaiim of the Court. 4. In vacation on firſt day of 
J 113 

1. On the crown fide. 25. Declaration delivered un- 
Plea fide. * 1 leſs de bene efſe before ju- 


ſtification, is an acceptance 
of the bail. TAO I55 
6. Bail in error to juſtify 
within four days after no- 


vieeel the rule. 4065 
Laue. ms 
E . = gg 


2. No certain number of days 
| neceſſary between tee and 
return of a tatitat: In notes 


89 
® 5 Liar capias,” ee . | 


"4. F., 90 


© Pages 


OG _+wW 


Onion of it belped. 


{ N B K. 


5. Nen omittas latitat. 
90 

6. Latitat to a county pala- 
tine, N14 03 
7. Latitat may be teſted be- 
fore the plaintiff's cauſe of* 


action. 92 
Le Sciendum. 
The Sciendum. 225 
Lare 
See Franchiſe, 
Aemorandum. 


1. A ſpecial memorandum or- 
dered. In notes 191 
2. Memorandum of a decla- 
ration of the ſame term. 


220, 439 


3. Of a precedent term, 218 | 


4. Of above four terms paſt. 
220 


5. Memorandum of a parti- 


cular * in the term. 221 


Mi Iericodia, 8 


In notes 267 
i Aue; agli into court. 


x. Fees to the ſecondary ſor 
keeping the ſame. 15 
2. Signer of the writs is his 
deputy therein, 1, 9 


Page 


55 Practice altered. 


3. Of paying money into 
court. Page 180 
4. The rule. 180 
5. Muſt plead the general 
ue... „ 

6. The effect and conſe- 
quence of paying money 
into court. 181 


7. Not to be paid in without 


leave. 181 
8. On plea of tender, mo- 
ney to be brought into 

court. 191 


N Recipiatur, 


1. At ſittings after term no ne 


recipiatur till after procla- 
mation. 242 
2, Plaintiff Na of trial 
by ne reciptatur may try 
the cauſe at the next ſit- 
ting on notice. 244 


Niſi prius Record. 


1. Iſſue to be entered before 


nifi prius record ingrofled, 
22.2 


2. Of ingrofling the niſi prius 


record. 227 
3- Of ſealing the record, 
205 

Record for aſſizes not to 
be ſealed till after the end 
of the term. 205 
"= 
6. Niſi prius record in eject- 
ment. 439 


Nen 


Oo 3 


1 N DE X. 


Mon Omittas. 


1. A non omittas bill of Mid- 
. . 
2. A non omittas latitat. 90 


Non-profe. : 


1. Plaintiff muſt declare be- 
fore the end of the ſecond 
term >: or be non- proſſed. 
| | + Wed 
ih Nur may be ſigned 


though declaration ten- 


dered after the end of the| 


ſecond term. 156 
3. Of ſigning non-proſs when 
by original. ; 60! 
But one 7on-profs though 

Y there be ſeveral defendants 


in the writ. 156 


5. Plaintiff muſt enter his 
iſſue, or be nonſuited on a 


rule. 228 
6. Plaintiff non- proſſed at the 
aſſizes. | ' 240 
7. Method of non-profling a 
writ of error, 471 
8. Nen -proſs on "wager of 
_ 517 


9. When the plaintiff may 
be non-profled 4 in ley gager. 
1 8 1 , 


Naſa hat 


| 


Natice. 


I. Notice on copy of * 
Page 101 

2. Conſequence of omitting 
defendant s name in notice. 
In notes 101 


2 Day of the month ſuffi 


cient therein, without ad- 
ding the words “ this in- 
&« ſtant.” In notes 101 
4. Notice of bail to be in 
writing. 110 
5. Declaration well delivered 
from time of notice only. 
| 147, 149 

6. Notice of declaration be- 
ing left in the office. 149 
7. Notice of declaration filed 
de bene efſe till common 
bail put in. 150, 151 
8. 5 indorſed. 151 
9. Notice of declaration filed 
de bene efſe, till ſpecial bail 
put in. 2 145 
10. Declaration indorſed. 152 
11. Eight days notice of trial 
and inquiry. — 421 
12. When a term's notice, 
222 

13. Sunday one of the days. 
221 

1 Notices and counter- 
mands to be in writing. 
221 


4 15. Notice of what; '223 
How to obtain judgment as in 
- eaſe of a * 230 


1 


16, Notice of trial to turnkey 
3 againſt priſoner, 367 
8 * Ten 


IS a I" gr ‚«‚—' - 


FT) 


21. Notice to be given the 


On replication of aul tiel re- 
cord no occaſion for a re- 


| Officers of the Court on the 


"Fs Maſter of the crown-office. 
47 
; 7 . { 
3: Clerks of the crown- office. 
| 6 


* N i FOO 


- 17. Ten days notice of trial 
P y 
when defendant lives above | 


40 miles from London. Page 
222 


18. Six days countermand of 


of other notices. 244 
20. No notice of er 
an elegit. 1 


plaintiff's attorney of the de- 

fendant's ſurrendering him- 

ſelf in diſcharge of his bail, 
388 


22. The end of giving no- 


tice, and conſequence of 


omitting it. 488 
23. Notice to the marſhal. 


; 3 
24. Notice to be wrote un- 


der a declaration in eject- 
ment. 424 
Nul tiel record. 


See Plea. 


joinder. 182 


Crown Side. 


_—— 


4. Clerk of the rules on the 


crown fide. Page. 7 


5, Examiner in the crown- 


office. 


"os 
6. Calendar keeper in the 
tluek notice,” ©. - 12 
19. Two days countermand 


_ crown-office. 7 
7. Clerk of the grand juries. | 
On the Plea Side. 
8. Chief clerk. N 
9. Secondary. 


10. Clerk of the rules. 16 
II. Clerk of the paper. 16 
12. Clerk of the dockets. 17 
13. Clerk oF the declarations. 


8 
14. Clerk of the common 
bails. x. oo 


15. Signer of the writs. 19 


16. Signer of the bills of Mid. 


Aleſerttl © 
17. Clerk of the treaſury. 19 


18. Clerk of the cuſtos bre- 


dium in the inner treaſury. 


23 


In the outer treaſury. 23 
19. Clerks of ni prius. 23 


20. Clerk for tranſcribing re- 
cords of nifi prius in Mid- 
"dlefex..- 26 


21, Clerk of the errors. 24 


22, Sealer of the writs. 25 


| 23. Judges clerks. 26 


24. Filacers. 26 
25. Uſher and cryer. 27 
26. Marſhal of the King's 
Bench. 2 


27, Deputy marſhal. 30 


O 04 28. Clerk 


* 
WS K * ; 8 0 
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I NR Bx, 


25. Clerk of che papers of the 


King's Bench priſon. Page 
| 30 

209. Chaplain. 31 
30. Clerk of the ay. ab 
31 

31. Tipſtaffs. 317 


* 


4. Niſi prius in Laden and 


Middleſex. 
32. Aſſociate and marſhal. 31 


33. Clerk of niſi prius. 32 
34. Cryer at ng Prius. 31 

| On the e 
35. Clerk of aſſize. 49 
36. Aſſociate. 51 


37. Clerk of the arraigns. 51| 


38. Clerk of the indictments. 


39. Judge's marſhal, 


| 5 
40. Judge's cryer.. 
| 47. Judge 8 clerk and ral 


53 
42. Tipſtaff. 54 
43. Sheriff. 54 
44- Coroners. 54 | 
Originals. 


Vos II. Cannot proceed by ori- 


19. 


1. Writs by original return 


azble on a general return. 82 
2. And 15 days between teſte 
and return. 82, 307 

3. Except by fat. 16 Gr. 0 


4. And 13 Car. 2. 


* Procels i in one county, and 


83 


declaration in another, bail 
diſcharged if by original, 
aliter by bill. Page 111, 
384 

6. Exception to bail by ori- 
ginal to be entered in the 
filacer's book. 113 
7, Of ſigning non-proſs for 
want of a declaration when 
by original. 156 
8. If ſuit by original, need 
not plead till oyer of the 
original. 2 481 
9. Time to plead after. 182 
10. The uſe of proceeding by 
original. 304 


ginal in debt, detinue or 
covenant. 305 
12, Method of proceeding by 
original. 30 
13. The return of the origi- 
nal the teſte of the capzas, 


307 

14. Capias. 308 
15. Alias. 308 
16. 308 
17. Method of declaring. 309 
18. Of making up the iſſue. 
. . 309 
The jurata. 310 

20. Want of original helped 


after verdict. 312 
21. Writ of inquiry. 312 
22, Of a teftatum capias. 313 

23. Of proceeding to the out- 

lawry. 313 


24. Bail got of a MIR. 


who never was in England, 
by outlawing . 
25. Pro- 


5 
. 


IND E X. 


. 2 5. Proclamation in the coun- 


court. Page 314 


26. Of proceeding againſt the 


goods. 2315 t0 336 
25, Of ſuperſeding an out- 
lawry. 2 336 


| 28. Super ſedtas to an —_—_ 


330 
29. Proceedings againſt peers, 


Oe. 337 
3. Proceedings in ejectment 


by original. 442 
Ourlatury. i 


I. Not to be pleaded a ſecond 
| —— Ef 

No ſurrender in diſcharge 
wo bail on outlawry. 305 


Z 3 Bail got of a foreigner, 


who never was in E ngiand, 
by outlawing him. 314 


| 4. Of proceeding to the out- 


lawry, 313 


5. Proclamation to be made in 


the county court. 314 


6. Writ of proclamation to 


be awarded. e 
. Bail not only to appear to 
a new action, but to an- 
ſwer condemnation. 315 
8. Of proceeding againſt the 
goods. 315 to 336 
9. Of ſuperſeding an outlaw- 


DE. 336 
10. Bupeſoen to an exigent. 
. 


191 


| 


Oyer. 


I. Defendant need not plead 
till after oyer of deed - 
pleaded with a profert in 

cur. 23 12 

2. Time to plead after. 182 

3. On pleading a record of 
the ſame court defendant 
muſt give oyer, if demand- 
ed. 182 

4. What time to feply after 
oyer of a deed mentioned 
int the plea. 208 


8. ſuit by original, defen- 


dant may have oyer of the 
original before he pleads. 
181 


Paper Books. 


1. In what caſes attorney 
may make up iflue or de- 
murrer book. 209 

2. In what caſes the plaintiff 

may make up the book 
without giving a rule to 
rejoin. 210 


3. Book made up in term 


or within four days after, to 
be returned in four days. 
210 

4. If a plea comes in late, if 
book be made up within 
eight days after term, to 
be alſo returned in four 
days. 210 


5, If book be not delivered 


within eight days after the 
F term, 
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term, if in London or Mid- 


dleſæx, or a demurrer, not 


[ 


to be returned till four 


4 in next term. 


; Daw 1 
"G11 


6. If to be tried at the aſlizes, 
to be returned in four days. | 


1 1 
7. If the plaintiff's attorney | 


accept the paper book after 
the four days, he cannot 
ſign judgment. 211 
8. Where the days are exclu- 
five, and where inclu— 
five. "BIT 


9. In all paper books the 
names of the counſel to be | 


inſerted. 212 
10. Books to be delivered to 
the judges two days before 

the argument. 

11. Party who does not deli- 
ver books, not to be heard. 

3 8 

12. How the books are to be 
delivered, 212 


13. Cauſes ſtanding over, to | | 
See Money brought into court. 


be entered with the clerk 
of the paper ſeven days af- 
ter - 1 4 SI2 


14. Cauſes to be ſet down at 
leaſt four days excluſive of 
the day of argument, and 
notice to be given to the 


other ſide. 213 


15. Not to be adjourned un- 
| 213 | 
16. Cauſes remaining at the 


leſs, &c. 


end of a term, are to come 


i 


eee 


on next term, without any 
new entry. Page 214 
If plaintiff demurs, and 
2 joins, and plain- 
tiff does not make up the 
paper book, the defendant 
may on a rule given. 214 
18. The method of proceed- 
ing when made up by the 
detendant. 2: 6 84 
19. In error, paper books to 
be delivered two days before 
the argument.” 470 
20. Party who expects judg- 
ment ſhould deliver al 4 
2 1 8 7 
Party who delivers no 
" hook not to be heard. 470 
22. Same courſe on demur- 
n 470 
23. In the E achoquer-chainker 


plaintiff to deliver 4 books 


to the judges C. B. defen- 
dant 4 to the barons. 478 


Paying money into court. 


| Parliament. 


Js At what time action may | 
be commenced againſt any 
intitled to privilege of par- 
liament. 519 

2. Their perſons not to be 
arreſted. 520 

3. In what manner to pro- 
ceed againſt a peer. 520 

4. O 


— 


_—_ 


* 


7. Their perſons not to be ar- 


I VD E x. 


+ Or member of the houſe of 


Commons. 


barred by the ſtatute of li- 


mitations. 521 


6. Summons againſt a mem- 


ber of parliament. $21 
Partners. 
Whether one : ad put in 
bail for another. 96 
Peers. 


7, Attorney conmicigd for 


ſuing out a bill of Midale- 
ſex againſt a peereſs. 


ing a woman of quality. 99 


3, Body of a peer, when li- 


able to execution. 288 


4. Proceedings againſt peers, 


: | 
Sec. 94, 337 


5. Of defendant's recovering 
his cofts where the leſſor 


of the plaintiff was a peer | 
453. 


and beyond ſea. 
6. At what time may pro- 
ceed againſt a peer. 519 


| reſted. 520 


8, In what manner to pro- 
| ceed againſt a peer. 
9. Suit ſtayed by privilege of 


520 


parliament, not barred by 
the ſtatute of limitations, 
521 


I in what time. 


Page 520 
5. Suit ſtayed by privilege not 
1. Petition to aſſign a guar- 


| 


Petitions, 


dian. Page 144, 145 
2. Petition to the lords of 
the treaſury to have the 
money levied on an out- 
lawry paid to the plaintiff 
towards debt and charges. 
883 


f Pleading. 


1. No plea in abatement af. 
ter bail-bond forfeited. 117 


| 2. Formerly imparlances in 
70 


2. Bail in action for ſlander- 


all caſes. 148 
3. In what caſe andi to 
plead in four days. 148 
4. When in eight days. 148 
5. But declaration to be deli- 
vered four days excluſive 
before the end of the term. 
149 

6. Wheit no affidavit of the 
debt, declaration may be 


delivered de bene efſe, with _ 


notice to plead ! in eight days. 
154 

7. When affidavit, to plead 
in 4 days if in London or 
Middleſex, and defendant 
lives within 20 miles of 
London. 154 
8. Otherwiſe in eight days. 
154 


9. On amendment, defen- 


dant to plead de novo, and 


I57 
10. If 


mA E X 


10. If rule before in fame 
term, no new rule, 
in 
11. Term's notice to plead 


12. When defendant may va- 
ry his plea. 179 


13. Leave to ba the 
general iſſue, in order to 


plead it again, with notice 
of a ſet off. 180 
14. Infant defendant muſt be 


admitted to plead by guar- 


dian. a0 | 
15. Of paying money into 

court. 180, 181 
16, The rule. 180 


17. Muft plead the general 
iſſue, _ 1 {5 
18. The effect and conſe- 
quence of paying money 
into court. 181 
19. Not to be paid in with- 
out leave. _— 
20. If ſuit by original, need 


not plead till oyer of the | 
181 


original. 


21. And oyer of deeds, Sc. 


pleaded by fer? in cur. 


182 
22. Time 


the ſame court defendant 
muſt give oyer, if de- 
manded. 5 182 
24. On replication of nul tiel 


joinder. 182 


Page 


— 


to plead after. 
3 
23. On pleading a record in 


— 


25. When defendant muſt 
plead without a demand. of 


a plea. Page 183 


26. Copy 333 iſſue or 
after four terms elapſed. 179 


demurrer to be delivered 
and paid for at 4d. per 
ſhmeet, otherwiſe judgment. 


183 
27. Pleas in abatement. 184 
28. In bar. 184, 192 


29. Cauſes of abatement. 184 


30. No dilatory plea with- 


out an affidavit of the 
truth of it. 187 
31. When the defendant muſt 


plead in abatement of the | 


declaration, and when of 
the bill. 189 
3; Matters that need not be 
| pleaded, but may be given 
in evidence. 189, 190 


33. When pleas in abatement 


to be pleaded. 190 


34. Tender to be pleaded in 


like manner. 1090 
3 5. On plea of tender, money 
to be brought into court. 
191 

36. Plea of antient demeſne. 
191 

37. Outlawry not to be plead- | 
ed a ſecond time. 191 
38. In caſe of a frivolousplea 
the court will order the 
defendant to ſtand by it, 
or plead peremptorily on 


+ morrow, or inſtantly. 
record, no occaſion for a re- 


191 


39. Same 


A * 


| 39. Sane with regard to fri- 
volous demurrers. Page 192 
40. General iſſue or general 


demurrer may not be waiv- | 


206 

Ar, Special plea or demurrer 
W 1 

hen judgment pleaded, 


why and number-roll to | 


be given, if demanded. 182 
43. To plead ſeveral matters 
no Bok of an affidavit. 207 


44. When bound to plead an | 


iſſuable plea, may demur | 


to the replication. 207 
45. What time the party has | 


on rules given by the ſe- | 


condary. = 


| 46. Term's notice to reply, | 


Sc. if no proceedings for | 
four terms. th 207 


47; What time the plaintiff | 


has to reply after oyer of a 
deed mentioned in the plea, 
408 

48. Special pleas to be left 
with the clerks of the pa- 
per, who are to make and 
ſign copies. 


49. Notice of trial on ſpecial 


iffue to ſerve for general 
„ "QI 
Jo. What time an attorney 
has to pledd. 3240 
51. What time a perſon ſued 

* an attorney has to plead. 


342 


52. Of pleading on a habeas 


corpus. See title habeas 


cer pus, and fol. 


Waun #.o T5- T 


It 
þ 


208 | 


| 


5 53 Of pleading by à pri- 
ſoner. See title Priſoner, 
and Page 361, 362, 
„ 364 
54. Can't plead in abatement 
of ſecirèe facias what was 
_ pleadable to the original 
action. 409 


Fi eee Pad: ng. 


1. A ſpecial plea is not to be 
delivered or received before 
put into the office of the 
clerk of the papers. 17 


3. Special pleas. 184 
4. General iſſue cannot be 
waived, a ſpecial plea may. 

| 206, 207 
5. It may. 180 
6. Special pleas to be left with 
the clerks of the paper, 
who are to make and ſign 
copies, 208 
7 Special pleas and detnurrers 
to be ſigned by counſel. 
209 


Pleas. | 


1. General iſſue to be deliver- 
| ed to plaintiff's attorney, 

3 164 
2. Non eft fuclum. 1564 
3. Non oft faktum teſlatoris. 


357, 358 


4. Nil delet. 


164 
164 


| 5. Nil 


2. Copy to be made and 
ſigned by the clerk of the 
Papers. 17 
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1.N D E X. 


5. N 7 debet in debt, qui tam, 


8 | Page 165 
1 Non detinet in debt. 165 


An afſumpfit. 165 


8. Teftator non aſſumpſit. 165 
9. Non cull. in caſe. 166 
10. Non. cul. in treſpaſs. 166, 


440, 444 
In ejectment. 447 
11. Sor affault, 166 
Replication de injuria ſua 
opria. WW 

12. Non nfregit convientionein. 
165, 168 


13. Plene admini Nravit by an 


executor. 168 


Replication. | 169 


14. Plene admin! cut preter 
17 l 170 
Replication praying judg- 


metit for the I 71. and da- 


mages. 1 
Judgment. 170 
And replication further aſ- 


170, £72 


& Nen afſumpſit by two de- 


fendants, and non aſſumpſit 
and bankruptcy by a co 
defendant. 


Replication confeſling the | 


bankruptcy, and averring | 
that he and the other de- | 


fendants — Je Tune 
Third defendant makes 2 
_ 5 
16. Non cul, infra Jt; annes. 
— 174 
. Nen „ 
. Non detinet. c---. Ifs 


19. Comperuit ad diem to dall. 


bond. Page 175 
Replication nul tiel ry, 
I 
= Rejoinder habetur tale * 
cord”, 1 „ 
Defendant defecit de re- 
» cords, 25 177 
Judgment. 5 177 
20. Infra ætatem to aſſumpſit 
for taylor's work. 178 
Replication that they were 
for neceſſaries. 178 
Rejoinder not for neceſſaries. 
| 17 


21. That the defendant is ad- 
miniſtrator, and not exc- 
cutor. 1884 

22. That the defendant is 
executrix, and not admini- 


ſtratrix. * 187 
23. Miſnomer pleaded in 
batement. 188 


24. Infancy by guardian, 188 
25. Payment of a bond ac- 
cording to the ſtatute. 15 


Replication. 
26. Nen A ſumpſit infra 955 

annos. r 
Replication. 194 


27. Non afſumpſit & mon * 
ſumpſit infra ſer annos. 194 
28. Statute of limitation re- 
lied to a ſett off. 194 in 
notes. 

29. Alis non. accrevit infra 
7 ſex annos. 3 95 
| 30. The ſtatute of ulury 
pleaded... "Git 195 
| Fig Replication. that it 8 
| | ar 


r N Di 


for a true and juſt debt. Page 
| Rejoinder and ifſue. 198 
32. Plea by one of the bail on 


à ſcire facias no ca. ſa, 305 
Replication a ca. ſa. re- 
| turned and filed prout patet 


record”, 397, 398 - 
ks Plea by another of the 


bail, a levy by F. fa. 396 
Replication no fi. fa; 398 


34. Plea never was bailiff. 
515 


35. Nil debet yer lem. 516 


Of Daa. 


1. | Clerks of aflize to appear 
with their paſteas on the firſt 


day of every Eaſter and | 
Michaelmas term. 49, 50 


2. Peſtea to be marked before 
ts 2 
1 Pe deu, 
1. «Fs the n o on non ef? 


fadtum. | 3.48 
2. Poſtea at the aſſizes. 248 


3. Where one of the judges 


does not come to the aſſizes. 


£697 . 2&0 

4. For plaintiff on nil es | 

| 048 7 
5. For plaintiff on non | 
. Jumpfit. n 2085 20 
6. For plaintiff in treſpaſs, 


249 
7. For plaintiff on plene ad- 
miniſtravit. 


20. One defendant guilty 


249 


8. For plaintiff in ejetment. 

Page 249 
9. In ejectment guilty as to 
part, not guilty as to reſi- 
duet 250 
10. For the plaintiff on nor. - 


M 2 infra fex annos. 


0 
11. Plaintiff non- proſſed. 250 
12. Juror withdrawn. 251 


13. For the defendant on not 
guilty in treſpaſs. 2351 
14. For the defendant in treſ- 
paſs. the ſtatute of limita- 
tions pleaded, 251 


941 5. For the defendant on 


plene adminiſtravit. 251 


"ok For the defendant execu- 


tor, that his teſtator 2 
. — 252 
Paſtea on nonſuit. 252 


| 18. For the plaintiff i in treſ- 


paſs and aſſault. 253 
19. Part for the plaintiff, part 
for the defendan t ſur a ſſump- 
t 253 
in 
treſpaſs, the others not. 25 3 
21. On ſeveral iſſues in aſſault 
and impriſonment. 253 


22. For the plaintiff in a plea 


of youre ad diem. 
Priſeners. 


254 


1. Defendant diſcharged. * 
arreſt not to be arreſted a- 
gain at the ſame time at the 
ſame plaintiff's ſuit. 9b 


| 2. Of 


E 4. ben the attorney's pre- 


INDEX 


2. Of time to declare on eſ- 
Cape Warrant. 
— 387 
Zo. "Warrant of attorney to 
=confels a judgment by a 

rſon in cuſtody not bind- 


Jug, unleſs his attorney be | 


reſent.. 260 


ſence not neceſſary. 261 
5. How to proceed againſt a 


wrioner charged with a de- 
on zin the Fleet, and 
removing to the King's 

SPP priſon. 358] 
6. How on a like removal | 


-from the marſhal to the | 

| | 359 

7. How on a removal before ; 
appears two days before eſ- 


Fleet. 
the plaintiff has declared. 


e 
8. "The. antient practice in 
n ing againſt priſo- 
359 

9. Sear. 44.5 I. Mc. 21. for | 
delivering declarations a- | 
gainſt priſoners... _ 360 | 


10. To be alledged - in the 
declaration in whoſe cu- 


Kody the priſoner is. 360 | 1 
18. a 


11. Rule Paſe. 5 HM. 361 | 


12. Declaration not to be de- 


livered —_— return of 


— o_. 0 361 


No — ay to appear and 
plead till affidavit. made 
— filed of delivery of de- 
claration, Ce. 361 
14. Copy of affidavits to be 


* 


Page 156, 


15. Declaration delivered be- 


| Animar. defendant to ap- 
pear in ten days after 
term, otherwiſe judgment ; ; 
if he does appear may im- 


in Londen and Middleſex, 
and priſoner within forty 


n 


362 


 Animar. or in Hilary or 
Trinity term, if defendant 


ſoin- day of next term, he 


next term after the return 


[6 — pon 


before the end of the term 


the writ and affidavit,. Er. 
defendant to be diſcharg- 
ed on common bail. 362, 
5 - . 5 | 303 


— 


„„ ee 


ment. Pag e 361 


fore Men/. Paſch. or Craft, 


par] till next term, except 


miles of London, then to 
plead two days before eſſoin- 
day of next term. 361, 


16. If declaration delivered 
after Menſ. Paſch. or Craft, 


„ einn 


If declaration . | 
* eſſoin- day of the 


of the writ, plaintiff may 
give rules the next term, 


next after the return of 


F 
- 


2 


2c 


JN Þ X. 


19. Attachment againſt gaoler 
en declaration. Page 
£4203: 

20. Bill to be filed A 
delivered. 363 


21. Declaration not a ſuffi- | 


_ cient cauſe of detaining a 
- priſoner: in cuſtody of the 
- marſhal, unleſs 

made that the plaintiff's 

cauſe of action amounts to 
ten pounds. or upwards, 


303 
22. Sum to be indorſed on the 
declaration. 363 


23. An explanation of this 
rule -offered, 
24. When a priſoner. in cu- 
ſtody of the marſhal is to 
plead. 364 
25. No affidavits then of de- 
livering a copy of the de- 
claration. 364 
26. Plaintiff not declaring in 


two terms, defendant to 


be diſctarged on common 
bail. —_— 
27. The term in Which the 
proceſs is returnable to be 


N one of the terms. 


365 


28. How to diſcharge a pri- 
ſoner for want of declara- | 
"iis. - 365 | 
29. Defendant to be diſ- 


for want of pro- 


charged 
Oeeding to trial or judgment | 


in three terms after declara- | 


vit be | 


8363 


| 


33. How out of the 


365 


30. May be diſcharged, if not 
charged in execution in 
two terms after judgment. 

Page 366 

35 | What notice to plaintiff 

on ame a priſoner. 
66 


32. How to diſcharge him 
out of the cuſtody of the 
marſhal. 366 

2 
of the ſheriff. 

34. Defendant after ju 
ment ſurrendering in dif- 

charge of his bail, to be 

charged in execution in 
two terms, except writ of 
error or injunction. 367 

35. Priſoner on criminal ac- 

count not to be charged 
with civil action. 367 

36. Priſoner on meſne pro- 
_ ceſs taken on eſcape war- 

rant, muſt be declared a- 
gainſt in two terms. 156, 


37; Notice of trial to 4 
key good 2 2 
38. Declarathin in aſſault 4 
gainſt avpriſoner in cuſtody 


of een 


29. Affidavit of the livery 

of a declaration. - 369-- 
N Eſcape of the huſband 

n, of the * 


 Privilgs 


1 


Tom 


7 
. 
* 
— Ct OE es ˙ Bh— ———— —-— . — . ——— —— Be pe PA 
5 . n — 2 * 1 * „ nn N * 6 
1 6. , 2 8 * _ 1 
, 9 ” 
X g 4. 


1 7 A _ _ 
149.0 ww) FLINT FIN oa hop : 
"_— L \ r » £ \ l — * 
ow. to 
OY " : p — 4 l 
* — P — Fenn 2 - © 
, / n * 
r r FE 


e 
9 n Wy * 


D 3, 


b * — 8 _ 
— " 
; = | | 
— — — » . 
= r J he "Rx. \ * 10 2 — n - 
£ 2 ” ” * * 9 * b | 
— LR AIRS eek et F _— — 
— yo 1 n — — : 4 J — — 
F TY 4 883 * * N 5 * 1 8 — * 
*** 8 P ²˙ IF 1007 NOT NPR 19er"""3. K 22 n 
A iT , 2 . * RI CK 4 l k 


* big Privilege lived by 


1 - 
20 . * S 220 I. er 


ai a. wt Ter 97d 


2 bas 195.2 mne . 
rney abſenting him- 


. 805 from cnurt' for a year- 
ales his privilege Pagr 65 


. Attorney s privilege as to 
n ſuing and being ſuedl: 68 


23. Not in the bike ſoit, 68 


bes mg has in anlactian ui 
poofber. 2.1: * o 120 on 68 
8. Not in alben. 


in anter droit. 68, 339 


4 Or Joins, or is j ain with | 


* fit 1 rr 
282. Nor at the ſuit of another 
do gattorney. 68, 339 
9. Nor unleſs ſame remedy, |© 
dog ere. vd 02 on 34463 09 44 
10. Privilege liens being 
- i;:choſe oonſtable, . 69 


. Not to put in bail tho' 
Doing to eland. 69 


12. © ſow — i 
© gagainſt an attorney. 69 
165 Privilege bf barrüſbers, at- 
+: 2:tOrnics and Officers of the 
Werdet as to the venue, 
-8 zs i noi ak, 152 
52 1 Privilege 4 of {} Gommon 

9 2 may beipleaded af- 

e 338 


dog pleading in chief. 19339 
* 110 Attorney of GH; 1 incou- 
— 
= ; plead his privilege. 339 
5 17. Attorney C. B. ſued "OF 


N * Eo” I 


reg l K. ge bb 
Privilege. fl: Page 339 


68 
Nor when-fucs or > wed (+ 


can't | 


18. — can't have his 
Privilege if be ſues by 
; ©Driginal. 340 
19. At e Ackim 
may be commenced againſt 
any mtitied- to privilege of 
parliament. 4 86033 3519 
25 Their perſons not to be 
o arraſtad. 20 
21. In what manner to pro- 
-Teed againſt a peer. 520 
22. Or member: of the houſe 
of commons. 5 20 
23. Suit ſtayed by privilege 
not barred by the Fatute 
. do imitations. nad 7 1 


. 
eg Procedends, —— 
- 5 its 1 9 IR ; v- i - 31 Ls C * 


4 e 353, 354 


FE ILY 1 


(11 20 1 402 Ng. 
8 188 bus! remis CW: 
1. Not neceſſary to ſet forth 
In proceſs, on whats ac- 
chunt or in'whols right 
plaintiff ſacs; In inetes 84 
2. Copy of ptoceſs to be 
2 ſerved if cauſe of action 
-29hd& 10 l. 100 
3. Dugi notice on ſuch 
copy -," tidizoo 
4. ne it νν, x61 
S. Five millings fers making 
and ſerving ſuch vpy, 101 


6. Of ſereing proceſs in a 
county palatine. 101, 102 
| | Pro- 


2. When a trial by proviſo 


5 6. Sed vide fat. 14 2 
e Ou error in fact defendant 


Entry of arecognizance. RY op 


| 2 * D K 


may be had. 2 


. Notice of fuch trial to * | 
229 


4. Coſts for not going to trial 


given. 


by proviſo. 3 1229 


5. Boch plaintiff and defen- 
_ gant ay. Carry: down the 


record. 5 e 
229, 230 


may carry the cauſe to 
U without proviſo.” s 


* 
 Recognizance. 


bare of N Js Pris. 
8. NV 77 Prius Record, 


I. of the returns, „ 


+ Be „ Pu. a6 vo 57832 1 4 
8 0 i. 75 28 * Rand.. 8 
"= > 4 
* The proclamation. Page he Ele, 2 . 
| 2. The rer. 2329 « } 6-682 Cf I 7 
__ £37. | Replication. | Ks © 
Profert in Cur? 4-4 1 £ 
a 24. ph ot Status of „mieze 0 — 
1. Ot a bend. 119 de 1 to a plea of ſet 
2. Of a bill penal. 120 In notes, * X94 3 
3. Of afangle bill. 121 „ af'4 5 
+ Of a _ 1 4 | 7 See Plio, hy 
| 5 [$38 Nul tael Record. 
27 722 | I. What time on rules to re- 
1, Of eials by Dorit 228 | ply, r. given by the ſe- 


condary. 207 
2. Term's notice to reply, 
Sc. if no Feen for 
four terms. 207 
3. What time to reply after 
oyer of deed D in 
the plea. 1125 . 208 


ue. >! 
Mutt be in propria. pena 


ae 


Returns, 


# * 7 8 


2. On a day certain by: bill. 
81 
3. On a general return 31 


original. 

4. And fifteen days TE 

teſte and return, 82 - 
„ F. Ex- 


4 * E x. 


8. Except by fat 12 Car. 1. 


age 82 


- 6. And 13 ca- "ER 
7. Eight days between teſte 
return of ca. ſa. —— 
uche to make bail li- 
able. 


372 
5 8. How Kei. fa. aozinſt bail 
on wnt; 


error - ſhould be 
. returnable. = 
9. By original 15 days be- 


' tween teſte and return of 


eech ſei. fa, 376 
| ro. of the teſte and return 
col ſci. fa, by bill. 


the teſte of the firſt and 
78 return of the laſt ſci. fa. 
3 

12. 17 one ci. fa. only iſlues, 
no time limited between 
the teſte and return. 377 
13. Alias ſcire facias to bear 
CJ - teſte the return of the firſt. 


377 


14. How ſeire facias quare 

executionem non to be re- 

turnable. 
Beli. 


I. No plea roll to be filed 


"after the term following | 


that it ought to be filed 


of. ET 978 5; 
278 | 


7 2. Time for filing rolls. 


375 


376 
11. By bill 15 days between 


466 


9. No fe. fa. ien bail till 


4 
77 Scire fcias *. 


within the year. Page 


2. Judgment entered ten 
18 ſci. fa. to be moved 


3. Execution ſued and con- 
tinued, as effectual as /c:. 
fa. 2279, 402 

4. If a ceſſet executio for a 
year, plaintiff may have 

execution after a year and 

a day without /ci. fa, 401 

5. And in caſe of a writ of 
error. 18501 

6. But not in caſe of an in- 
junction. | 

7. If judgment of 10 years, 

muſt move court for fc. 

fa. if above ſeven years, 
muſt move fide bar; if af- 
ter judgment fo revived, 


fendant die, muſt revive 


again, but —_ without 
motion. 402 


ment an award of execu- 
tion was entered as of the 
fame term with the judg- 
ment, and continued down 
_ executed without ſc, 

402 


ca. ja. ſued out and filed. 
379 


Judgment to be revived 
| 2 ſei. fa. if no execution 


278, 401 


for. 279, 402 


* 


and before execution de- 


8, Several years after judg- 


10. "hy | 


2 


10. May be filed after ſci. fa. 


12, If no ca ſa. bail may 
lead it, and be diſcharged. | 


1 Judgment with ſtay of 


: 14. Death of principal at 


15. In what county 2 0 
ue 


16. On recognizance taken 
375 


18. To revive a FS: 


40Z 
19, How ſei. fa. againſt bail 


1 N D E X. 


| Lage 370 
11. The reaſon bail 
bound to ſurrender til ca, 


ſa. 370 


370 


execution, tho” ca. ſa. may 
be ſued out to warrant a 
teſtatum, yet it may not 
to warrant a /c:. fa, againſt 
bail. 372 


time ſci, fa, — not 
available. "274 


inſt bail ſhould 1 
75 


by commiſſioners. 
17. On recognizance on a 
writ of error. 375 


on writ of error to be re- 
turnable. 
20. By original 15 days be- 


tween teſte and return of 


| 


375 


each ſci. fa. 376 
21. Of the teſte and return 
of ſci. fa. by bill. 376 


teſte of firſt and return of 
laſt fer. fa 8 77 


23. But if one ſci. fa. only 
iſſue, no time limited be. 


22, By bill 15 days between 


25. Alias ſea. 


tween teſte and return. 

. Page ge 3 
24. No 1 ſe. fa. toi ue 
forth until the firſt be re- 


turnable. 27 
fa. to bear 

teſte the day of the return 
of the firſt, except. 377 
26. Sei. fa. by original made 
out by filacer. 380 
27. How ci. fa. ought to 
bear teſte. 381 | 
28. Firſt ſcire facias, if ni- 
hil, to be left ' ſometime. 
before the return. 381 
29. Second to be left 4 days 
excluſive before its 87 

I 
30. Scare facias, if ſeire Reel 
returned, to be left 4 days 
excluſive before the re- 
turn. | 381 
31. No time fixed for warn- 
ing defendant. 381 
* Time when ſeire facias 
left to be indorſed by ſhe- 
riff. 38 I 
33. Rule to be given on ſcire 
zci or two nihils. 381 
34. How ſcire facias's of dif- 
ferent terms ought to be 
entered. W _ 


35. How if bail appear. 383 


36. What time to render 


principal when ſcire facias 
brought. | 385 + 
37. Judgment by default on 
Jeire facias againſt bail, 

though principal was in 
execution, no relief by 
„ motion; 


I N D E * 


motion 3! bail ſhould have 
pleaded it. Page 390 


* may be ſeveral, and a- 
gainſt the body. 392 
| 39. Into what county a ſcire 
Piacias to revive a judg- 
ment ſhould iſſue. 
40. If either party dies, exe- 


cution cannot be ſued out 
till ſcire facias and judg- | 


ment thereon. , 405 
41. Where after the wife's 
death the | huſband ſhall 


have A fire facias on al 


judgment recovered by the 
= while ſole. 408 
42. Can't plead in abatement 
of : ſcire facias what was 
pleadable to the original 
ion. 408 
43. If plaintiff or deſendant 
dies after interlocutory 


jadgment, ſeire facias may 


| bo 


to revive judgment, and 
w cauſe why damages 
ſhould not be aſſeſſed. 


409 


44- Feire facias guare execu- | 


tionem non may be ſued 


out as ſoon as, tranſcript þ_ 


- brought in, 466 
45. How the 4 Facias to] r. Seir⸗ facias againſt Pail 
bear tefſte, 466 in debt. 27 

46. How to be returnable. | In caſe. 2380 
85 SE 466 | In treſpaſs. 380 
47: How "A error from the | 2. Alias ſeire facial. 2380 


| my court. . 


| 48. 
38. Though ſeire  facias a- 
gainſt bail be joint, execu- 


of errors. 


404 


| 


rule for judgment. Page 


467 


49. No oyer or ples: to ſcire 


Facias, ſave on aſſignment 
467 

50. Where a ſeire facias to 
hear errors 
brought. eee OY 


51. Plaintiff in error heard 


ex parte, if defendant does 
not appear on * Facias 
467 

52. Of what term ſcire fa- 


cias quare executionem non 


to be entered, if no errors 


aſſigned. 5 
53. A ſcire facias l bail 

s. 477 
54. No ſcire f acias in the 


Exchequer- ks 


C ias. 


errores. 
57. Scire facias teſted Ne: 


audita querela. 


8 cire facias. 


3. Entry of two ſire facias's 
againſt 


On return of ſeire ſaciat 


is not well 


478 
55. Error lies not in the 
Exchequer-chamber on a 
judgment upon a ſcire fa- © 
479 
56. In error from Felon no 
 ſeire facias ad audiendum 
488 


312 


A 


IN AD SEUX. 
upainſt bail, and judgment | 


by default. Page 382 
4 Entry of two ſcire facias's 
againſt bail in caſe, ſix of 
the bail make —_— one 
pleads no ca. 
cation a ca, /a. 1 
prout patet per recordum, 
and iſſue; another pleads 
a levy by fi. fa. Replica» | 
tion no ff. fa. and. iſſue 
: with continuances. 392 
to 401 
5. Selre facias to revive a 
(pogment after a yu: and 
a day. 


| 40! 
6. Where part ſatishied; 1 


2 


cauſe levied by eri faciar.| a: 
404 


7. Entry of two ſeive facias's, 
and mhils returned, and 
judgment thereon - againſt 
an adminiſtratrix on a 
judgment recovered againſt 
her inteſtate in caſe. 405 

8, Scire facias againſt exe. 
cutors. 40 

9. Scire facias for an admi- 
niſtrator of a plaintiff dy- 
ing after interlocutory judg- 
ment, and before inquiry 
„ 2: 259 

10. Seire facias againſt an 
adminiſtrator of a defen- 
dant dying after interlocu- 
tory judgment. 72 

11. Entry of a ſcire facias a- 
gainſt an executor of a de- 
fendant dying after an in- 


Repli i- | 


terlocutory judgment, and 
judgment thereon. - Pape 
416 to 418 | 
Scire acias guare ext- 
5 non, in debt on” 
judgment of C. B. removed 
by writ APE into B. RK. 


E 


7 


13. Another out of: an > 
rior court. 

14. Entry of two Faire x 
ciasr's quare'” txecutionem 

non in error ſur ejectment, 

and judgment by default 
thereon. 4099 to 50 

I 5. Award of ſcire facias in 
audita 77 5 and return. 


nun _ 

Le Scent, © ty 

Le Siem. 4 2 225 
| Semen” m ; 


Not to be held to o bail under 
204" 1 | 96 


de. "i 


1. Tobe choſen by the RY 
| cellor, &c. on the morrow 
3 9927 A. - © 3 33 
None to be choſen but 

2 105 as have lands ſuffi- 
cient to anſwer. 33 


3. Sheriff to abide in b 


bailiwic. 33 
4 Not to abide in his office 
| above a year, 34. 


FS + - 5. But 


2 


5. But may 280 in Michael-| 
mas term. Page 34 


6. And Hilary, unleſs . 19. 


bange. | 
7. No under-ſheriff or ae 
riff's clerk to abide 1 in bis 
office above a year. 
8, No ſheriff ſhall within 
two years be choſen again, 
if, Oe. | 34 
9. Sheriff dying, hs under- 
ſheriff to execute the of- 
8 until, Cc. 

. Office. 'of under-ſheriff 


* to be bought, ſold or 


let to farm, Cc. — 
11. Sheriff's bailiff not to 

execute that oſice above 

one year in four, &c, 36 
12. Sheriff to have his de- 
puty in court, and his 
name and place of abode 
ſet up in the office. 36 
13. No under-ſheriff or bai- 
uff to practice as an attor- 


36, 65 29. 


ney. | 
14. Sheriff, Ge. delaying exe- 
cution, liable to attach- 
ment. 3 37 


15. No warrant before” writ} 


ſued out, or any blank 
warrant to be allowed. 37 


16. Copy of inventory to be | 


delivered on requeſt, 37 
17. Warrant to have the ſame 
day ſet down thereon as 
ſhal} be ſet down on the 
writ. | 37 
18. Sheriffs to take bail of 
all perſons in their cu- 
x | 


34] 


35 


T N D E x. 


r on perſonal actions. 
Page 38 

And not to take any 
* but to er Se. 
8 

20. Sheriff 8 fees on CE. 
tions. Eo | 38 
21. Not to extend to cities, : 
ec; 39, 40 
22. Sheriff's fees on writs of 
ſeiſin or poſſeſſion. 30, 40 
23. On a ca. ſa. to take 
poundage only for the real 
debt, which is to be mark- _ 
ed on the writ, 40 
24. Fees due on a ca. ſa. and 
on a ſecond execution, 40 
25. On an elegit. 40 
26. His poundage when the 
ſum exceeds 100/, 40 
27. Extends not to rea] exe- 
cutions. | 40 
28. Nor to an execution on 
a ſtatute en Sc. 


| 


41 
Sheriff ma ay not take a 
bond for his fees. 4 


30. Sheriff to ſubſcribe the 
attorney's name on the 
back of every warrant. 41 

31. Sheriff to return writ, 

and bring in the body ſix 

days after ſervice of rule, 

or elſe attachment, 41 

32. Judicial writs to be exe- 
cuted by theriffs / in Wales. 

8 

33. Sheriff of Cheſter to re- 

turn writs directed to 8 


3+: De. 


I V D E I. 


to attend on the court, | 


: 34. Deputy ſheriff and others 


Page 42 
35. Sheriff on re and 
coſts of a lord of a fran- 


chiſe or liberty to appoint 
to reſide in or 


a deputy 


near the ae 42 


36. Place and coſts to be ap- 
pointed and ſettled by x of 


lord chancellor, 42 
8 Deputy to receĩve writs, 


and in the name and un- 


der ſeal of the ſheriff to] 
iſſue warrants to the lord | = 


of the franchiſe. 43 
38. Sheriff to turn over all | 
proceſs to ſucceeding | ſhe- | 
riff, "ig; 
39. Not to be called upon to 
return any proceſs, unleſs 
required within ſix months 
after expiration of his of- 


44 


40. Office of county clerk in 
the diſpoſal of ſheriff, and | 
not of the king. 44 | 

41. Sheriff's duty in the eir- 
ie. 54 

42. On removal by habeas 

corpus, charges to be ten- 
dered to the ſheriff, 75 


Lines. 


1 Cauſe to be entered in 
judges book two 2 be- 
fore the fitting. . 


2434 
i At fittings after term no | 


8 


”. 


FE 
ky 2 


3 


ne recipiatut tir after pro- 
clamation. Page 242 
3. Plaintiff bindered of trial 
by ne recipiatur, may try 
his cauſe at next ſitting, on 
notice. 344 
4. As he may, if not ready 
at the day for which firſt 
- notice e was given. "5 5.7244 


5. If not tried at next ſitting, 


notice to be given as at 
firſt; unleſs a"remantt, 344 


* 


| Hpecidl Jiri. 
See Juen Ps 


II Statute of liniftatdds ; may 
be replied” to *a ſet off. 
NE] Ir notes 194 

2. Pleadable to an attorney's 


bill. =P A DOE * Tbid, 
> "ie". 8 

1. A Subpeena for witneſſes. 

Fan...” 

"oj Sede ticket. 238 


3. ng ner on ie 259 © 
Evy original "> "80 


| Slammans, - ; 


* 


Lund add” 2; member 
of parliament. e 


a 


2 o 
_— 
ES. 2 
2 
1 =_ 
. —_— . 
* N 
0 * 3 a = Pr * 
9 


INDEX 


epa. 


aue, 6 to an n. 
Page 336 


2. Writ of error a ſuperſe- 


dt, except. 437» 458 
4+ As won as e 458 


4. As to execution not exe- 
V 
3. Writ of error with a long 


return, no ſuperſedæas. 495 


6. Error in E xchequer-cham- 


zer on judgment by origi- 
nal in B. R. void, and no 
faber al. 458 
7. On what judgment a writ 
of error ſhall be no ſaper- 
"fedeas without bail. 459 
3. Writ of error in Exche- 
gurr- chamber no {apex ſe- 
. deas till allowed. 477 


. Where writ of error coram | 


nobis reſiden. a ſuperſedeas | 


without leave of the court. 


- 485, 486 


10. | Where error in parlia- | 


ment ſhall be a ſaperſe- 


deas. 494, 495 
11. Audita querela no faper- 
-—_ of elf 603 
If plaintiff in audita 
"ab be nonſuited, he 


 tan-have no. new Fate 


i "eas. 1 911 


| Surrender. 


On ſurrender," bail-piece 
"te marked, "man 


| 


| 


| 


2. No furrender'in diſcharge 
af * on an outhwry. 
5 Page 307 
3. Bail in error cannot ſur- 
render principal. 463 
4. Defendant after judgment 
ſurrendering himſelf in diſ- 
charge of bail, to be char- 
ged in execution in mas 
terms. * 
5. Bail not . dojins to ſurren- 
der till . x. 370 
6. Bail may take the princi- 
pal on a Sunday, 384 
. What time to render him 
when np ors — 


385 
8. What time ben * on 
tecognizance. 387 


9. Principal ſurrendered be- 
fore return of latitat, pro- 


ceedings ſtayed after plea, 
No and demurrer. 


8 
eue, e 
I. Tender, when to be plead- 
190 


e mo- 
ney to be brought inta 


n. « W ee + OVIBGT 
2 | 
Fe 1. Difiateion./ 118. 72 
2. Derivation. 72 
3. Vacation. TR. 
4. Eſſoin- day. $3930 n 
5. Of the returns. 2 


D D * 


6. Mitbathmas term. Page 73 


7. Hilary term. 74 
8. Eaſter term. 75 
9. Trinity term. 75 
10. Dies non juridici. 81 


11. Of the feaſt of St. Bear | 5 
rin in Mi chaelmas term. 
81 
12. <A by bill return- 
able on a day certain. 


return, 82 
14. Fifteen days between teſte 
Wd return,” 5 82 
15. Excepthy for. 16 Car. 1. 


82 | 
16. And by Hat. 13 Car. 2. 


F. > 


82 


17. Writ teſted out of term, | 


void. 301 


w, 


and return of writs by ori- 
ginal. 82 
2. „ by * 16 Car. 1. 
= 
3. Aud 13 Car. 2. 82 
4. Latitat may be teſted be- 
fore the plaintiff's cauſe of 
action. | 92 
5. Writ teſted out of term, 
© "NG. - © 301 
6. Eight days between teſte 
and return of ca. ſa. in or- 
der to charge bail 372 
7. Seire facias by original to 
have fifteen days between 


teſte and return. 376 


1 


81 
13. By original on a general | 


| 


8. Of the teſte and return of 
ſeire facias by bill. Page 376 
9. By bill fifteen days between 
teſte of firſt and return of 
4 econd ſci. fa. - 
But if one ſcire factas 
3 iſſue, no time limited 
between teſte and return. 


11. Alias ſcire facias to bear 
teſte the day of the return 
of the firſt. | 377 

12. How ſcire facias ought to 
bear teſte. — 7 

13. How ſcire facias quare 
executionem non to bear 
teſte. 466 

14. Scire facias teſted before 
"an ta querela. 512 


Trial, 


| 1. Notice of trial on ſpecial _ 
I. F een days between teſte | 


iſſue to ſerve” for general 
iſſue. 211 
2. Notice of trial to ſerve 
for inquiry when book re- 
turned with a demurrer. 
212 

3. Eight days notice of trial, 
except. r 
4. Sunday one of the days. 
221 

5. Notice to be in writing. 
e 

6. Ten days notice of trial 
where defendant lives a- 
bove 40 miles from Lon- 
a EO 


7. Notice 


N $i 


7. Notice of trial to turnkey, 
good againſt priſoners. Page 


2 3G 

8. Six days countermand of 
ſuch notice. 222 
9. Of trials by proviſo. 228 


10. When a trial by proviſo 
4 be had. 229 
Notice of ſuch trial to 
"he given. 229 


12. Coſts for not going to 


trial by proviſo. 229 
13. Both plaintiff and defen- 
dant may carry down the 


recard. - -.. 229 
14. If plaintiff neglects to 
proceed to trial, court on 


motion to give judgment | 


as in caſe of a nonſuit. 229 


15. Unleſs on juſt cauſe, ſhall | 


allow further time. 230 
16. On fecond negleQ, judg- 
ment as before. 20 


17. Such judgment of like 


effect as judgment on non- 
ſuit. „ 
18. Defendant to have coſts 


where upon nonſuit would 
230 
19. On circuits, writ and re- 


be intitled to ſame. 


cord to be entered toge- 
ther. 


firſt ſitting after commiſ- 
- 7 242 
Txcepr in Nor folk and 


74 aa 
22. Cauſes to be tried as en- 
tered, unleſs, ,. 242 | 35. After trial at bar no new 
28k EW .". 26H 
30. Na 


242 
20. To be entered before the 


23. Liſt of cauſes to be ſet 
up. Page 242 
24. In London or Adu 
cauſe to be entered in 
judge's book two days be- 
fore ſitting. 243 


25. At ſittings after term, 


no ne recipiatur 111 after 
proclamation. 243 
26. Plaintiff hindered: of - a 
trial by ne recipiatur, may 
try the cauſe at the next 
ſitting on notice. 244 
27. As he may if not ready 
at the day for which the 
firſt notice was given. 244 
28. If not tried at the next 
ſitting, notice to be given 
as at firſt, unleſs cauſe 
made a remanet. 244 
29. Two days notice of coun- 
termand. 5 244 
30. If plaintiff don't counter- 
mand, defendant Day have 
his coſts, | 2.44 
31, Trial not ſtayed for not 
paying coſts for not going 
to trial on former notice, 
245 | 

32. Trials at bar. 245 
33. Trial at bar by original 
muſt be on the quarto die 
pot of the return of the 
denire. 3 


34. Day of trial at bar to be 
appointed by the court, 
but plaintiff may counter- 
mand. 246 


| trial, unleſs, &c. 


17ND S Xx 


36. No motion for a new 

trial after motion in arreſt 
of judgment. Page 255 
37. On error in fact, defen- 


dant may carry the cauſe | 


to trial without proviſo. 
| 486 


| Penditien * 


ww — enponas. 324 5 


"I 2 return. 325 


 Vanire facias, 


1. Need not have fifteen days 
between teſte and return, 83 


2. Venire facias awarded. 167, 5 


169, 171, 198, 219, 441 


3. Venire facias by original 


awarded, 310, 445 | 
4. Venire facias to try two 
© or awarded. „ 


Venire facias to try an iſ- 


* between the plaintiff | 


and one of the defendants. 
8 380 
6, fn Ne awarded ram 
ad trian quam ad inqui- 


os.” I74 
| 3 Venire facias. 226 
Venire facias oy, original, 
310 

9. Venire facias in ejectment 
1 „„ 


7 
10. One of the ſheriffs a de- 
E238 Wit in Deceit, ſtatute 


fendant, wvenire facias a- 


warded to the other. 228 
11. Venire facias continued by 


vic non m 2 it breve, 268 


1. Plaintiff can't alter venue 


1 * Pore on a | fare facias, 
Page 418. 


Venue. 


after eſſoin- day of ſecond 
term. 3 152 
2. Venue may be changed * 
fore plea on affidavit. 158 
163 

2. Whether it may be chan- 
ged into Wales, or the next 
adjacent Engl county. 


16 
4. Though defendant comes 
in by exigent. WR 
. Venue reſtrained. 158 


6. Actions on the caſe, c. 
to be laid in their proper 
counties, unleſs, Sc. 162 
. Attornies acting otherwiſe 
puniſhable, _ 163 


8. Where evidence ariſes in 


two counties, the plaintiff 
may chuſe which he will. 


I5 
9. Not changeable in n ſcanda- 
lum magnatum. 159 
10. Nor in eſcape. 159 


11. Nor in covenant. 159 
12. Nor for a lighterman or 

carrier. 159 
13. Nor in debt. 160 


14. Nor on a falſe return. 


160 


of Uſury, or on a note of 
hand. 160 
16. Venue ſhall not be changed 


where 


WET 
wp rates — 


* 


7. DÞ E K. 


Where an unfait trial may 


enſue. Page 160 
17. But may for the ſake of | 

4 a fair trial. 8 

18. Privilege of a barriſter as 

. 

19. Of an attorney or officer 


of the court. 461 
20. Clerk of aſſize. 162 
15 Judge's clerk. 162 


Venue changed into a 
"county palatine. 163 


ia, 
See Poſteas. | 
Ha 


Of granting a view. 233, . 15 


 Under-Sheriff. | 


Not to Hatice as an üer 


ney. 36, bs; | 
Die taxativ. 

Unica caxatis. | 171 
| Wager of Law. "15 


1. When the defendant may ' 


wage his law. S009 

2. Wager in law lies not in 
debt on a bye-law, nor on 
=p action where a wrong 

is ſuppoſed. : 
„Wager lies in account, if 
received of the plaintiff, 


160 


161 


| 9. Plea in bar that be never 


II. Plea nil debet per legem. 


. 
— 


3134 


4. In debt fir arbitrament. 
Page 514 
5. In debt for an amercia- 
ment in a court baron. 514 
6. But not on a n in 
a court baron. 
7. Nor in debt by a gaoler | for 
meat and drink. 514 
8. Declaration againſt a bai- 
liff by the hands of the 
plaintiff. 515 
| was bailiff. 515 
10. Judgment that the de- 
fendant wage his law witn 
ſix compurgators. 516 


VVV 
Judgment that the defen- 
dant wage bis law. 516 
Defendant perfects his 


* | 517 
| 13. Judgment thereupon. 517 

14. When plaintiff non-proſ- 
28 51 

Defendant perlects his 

| uw inſtantly. _ 517 

16. The method of waging 

So _ 17 

. The oath. 518 


| x8 When the plaintiff may 
be nonfatal. 519 


Wales 


1. Judicial writs to be exe- 
cuted by the ſheriff in 

Wales. _ 4 
2. Execution may go into 


Wits. „5 
| Warrant. 


and not of a ſtranger. $14 
| 4 


＋ N N E X. 


yes e 22 get 7 
i 73790 A og no. wt | OP : $3 
No Wann benen writ "ues | 


out, or any blank warrant 
to be allowed. Page 37 


nm of atternyy, 


. Defendant's' attorney to 


1 plaintiff*s attorney 4d. 
ame | 


for his warrant of 
or judgment. 147 


. Warrant of attorney 4or | | 


"mh plaintiff, 


For the defendant. C £1 | 


ä IVarrant of attain: o con- 
V Judgment. 1 15 


Warrant of attorney 0 
89 judgment revoked, 


6. When the preſence of bs 


attorney not neceſſary. 


7. Preſence of an attorney of 
anpther court n 
461 

8. There * be an attorney 
4: for he defendant preſent, 
nb 

9. One in execution may con- 
feſs a new judgment with- 
out the preſence of an at- 
 _ 261 
o. Warrants of attorneꝝ exe- 
9 abroad, muſt be con- 
formable to the riiles. 262 
11. When party's" death a 
countermanßtd. 262 
12. Feme covert, living as a 


fſeme ſole, gives a warrant 


of attorney, not relievable 
but by writ of error. 263 


but attorney ordered to 'F I 3: Of a warrant of attorney 


plead, mon ſum een 
63 


2. To confeſs judgment not 
revocable. 


3. Determinable by 1 of [ 


the party, but if death in 
vacation, judgment may 
be entered of \ptrevdant. 

term, 

4. Determinable by 3 
of the party, when, 64 
263 
Worrant of attorney to 
confeis a judgment by a 


perſon in cuſtody not bind- | 


ing unleſs his attorney pre- 
ſent. 260 


e 


to enter up a judgment of 
a precedent term. 263 
14. Judgment to be entered 


- +64 | | of term mentioned in the 
warrant, 5 


15. How if no term men- 
| tioned, or à particular 

term, or any term ſubſe- 
quent thereto. 263 


] -- 


a 


Page 261 


Witneſs,” 


* 
* 


TxD E K 


mei. 
1. Attorney not to diſcover 


- client s affairs. Page 66 


„Bail cannot be 2 witneſs. 


e + 7 
Or examining witneſſes on 
interrogatories before a 
Js 2240, 241 
h 


See Returns, Tile. 


1. . By bill to be returnable on 


a day certain. = 
2. By original on a general 


3. And fifteen days between 


teſte and return. $2. 


4. Except by Hat. 16 Car. 1. 


— 82 
5. And by flat. 13 Car. 2. 


8 | 82 
6. No ſpecial writ where 


cauſe of action under 1004 


2 94 
7. The day and year of ſign- 


ing proceſs to be ſet down 


** 
3 Ss 
47 
1 — | 
- — . +" 
* 8 1 
3 
* 


Attachment. 


on ſuch proceſs. 93 


X 
The End f the FixsT Vor UMF. 


8. The name of the attor- 
ney to be written on every 
writ, Oc. Page gz 

9. Writ teſted out of term, 
void. 301 


8. 


Bill of Middleſex. 


 Capias, © | 


Capias ad ſatisfaciendum. 


Capias utlegatum. 


' | Diftringas juratore. 


Elegit. 


Exigent. 


Fieri facias. 

Flabeas corpus. 

Habeas corpus ad 101 fee 
dum. 

Habere facias 62 ee 

Inquiry, © 

Latitat. 


* 2 


| Procedends, © © 
Proclamation. 


Scire fucias. 
Subpana, "1 
Summons. 


| Superſedeas.. 


Venditioni exponay, 
b | 270 | 


X. 17 * 


